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ABSTRACT
The Commission on Civil Rights undertook this study

against a background of written complaints and allegations that
Mexican Americans in the Southwest were being subjected to
discrimination by law enforcement agencies, and in the process of
administration of justice. The objective was to find what, if any,
factual basis exists for these allegations. The Commission staff
attorneys conducted field investigations in 1967-68, in which they
interviewed 450 people. Two State Advisory Committee meetings were
also held. California Rural Legal Assistance, Inc., was contracted to
study service by Mexican Americans on grand juries. In addition, law
enforcement agencies in five states were sent questionnaires. The
Commission rerotts that there is widespread evidence that equal
protection of the law in the process of administration of justice is
being witheld; Mexican Americans are reportedly subject to unduly
harsh treatment by law enforcement officers, often arrested on
insufficient grounds, and receive physical and verbal abuse and
penalties which ate considered disproportionately severe. The
Commission also finds Mexican Americans are deprived of proper use of
bail and of adequate representation by counsel. on grand and petit
juries, they are substantially underrepresented and excluded from
full participation in law enforcement agencies. The lannuage problem
is also held to contribute to difficulties in the equit4)1e
administration of justice to Mexican Americans. (JW)
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Tim U.S. COMMISSION ON Cruz Riewrs
Washington, D.O AI arch 1910

THE PRESIDENT
Tim PRESIDENT OF TILE SENATE
THE SPEAKER OF rain HOUSE OF REPRESENTATIVES
SIRS:

The Commission on Civil Rights presents this report, to you pursuant. to Public Law 85415 as
amended.

Under authority vested in this Commission by the Civil Rights Act of 1967 as amended, we
have appraised allegations that American citizeas of Mexican descent in five Southwestern States
are being denied equal protection of the law in the administration of justice. We have found, through
extensive field investigations during 1967 and 1968, three State Advisory Committee meetings in
1968, and a Commission hearing in 1968, all in that section of the country, that there is widespread
evidence that equal protection of the law in the administration of justice is being withheld from
Mexican Americans.

Our investigations reveal that Mexican American citizens are subject to unduly harsh treatment
by law enforcement officers, that they are often arrested on insufficient grounds, receive physical and
verbal abuse, and penalties which are disproportionately severe. We have found them to be de-
prived of proper use of bail and of adequate representation by counsel. They are substantially
underrepresented on grand and petit juries and excluded from full participation in law enforos-
rnent agencies, especially in supervisory positions.

Our roAarch has disclosed that the inability to communicate between Spanishspeaking
American citizens and English-speaking Officials has complicated the problem of administering
justice equitably.

We urge your consideration of the facts presented and of the recommendations for corrective
action in order to azure that all citizens enjoy equal protection as guaranteed by the Constitution
of the United States.

Reepactfully yours,

Rgy.ilit000ss M. Monson, 08.0. Nieman.
EITZPIM Hoax, rice Clotroon
Falk/1111 fit. Pitt VAN
Ittoroo P. OkketA, M.D.
MAVItelt D. limos:IL
Rank? 8. Ruian

liowaso A. ()menus, 8faA nktrior.

'No lower member of the 0001/411006.
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PREFACE The U.S. Commission on Civil Rights under-
took this study against a background 03 written
complaints and allegation? at Commission hear-
ings and at meetings of the Commission's State
Advisory Committees that Mexican Americans'
in the Southwest' were beilg subjected to dis-
crimination by agencies of law enforcement and
in the administration of justice.' The alleged
discrimination included physical and verbal
abuse and harassment by law enforcement offi-
cers; exclusion from grand and petit juries;
improper and discriminatory use of bail; lack
of and inadequate representation by counsel;
arid employment of disproportionately low num-
bers of Mexican Americans in law enforcement
agenciespartkularly in higher ranking
positions.

The objective of this Commission study was
to determine what, if any, factual basis existed
for these allegations. In the course of the study,
Commission staff attorneys conducted field in-
vestigations beginning in the latter part of 107

I The term "Malan Americas" refers to persons living In
the united States who are tbemsetves ot Ideas oelgls or
whoa* parents or more remote ancestors came to the United
State: from Itetico or whose antecedents resided In those parts
of the Southwestern United States which were once part of the
Matron Nation. mi. Is the most common devilment,' used ht
the Southwestern :dates, Others are "Spanish Awe -ter.s,"
"Letts," and "Lolls Americas."

The term "Spanish% tunneled oe surname" to used In this
etoort where material is from a *emitter? source which saes
this term or In based on the 1960 Census of Population of the
United States which seed this teem to designate persons with
Spanish surnames, to the Southwesters Statd, the vast balk
of this group Is Medan Americus.

The term "Anglo" is used In this report, as It Is Is the South-
west, to refer to white ;herons who are not Unless Ateerichks
or members of spottier Spanish surnamed group. The term has
no &relators coaootatious as used In the Southwest or In this
report.

9 Arisons, California, Colorado, New Melt .ho, and ..etas.
*Sheilah 101(0(2) and (2) of the MU Rights Act of 1921,

(11 Stat. 634), as amended, geotide :
flee. 184. (a) The Commionlos shall --

It) Audi and collect Information eoncerttiog legal
dettiopinests coustitetlag a denial of eine/ protection
at the laws inlet the CoostitstIon beets*. of tam
color, religion, or national oriels, or is the adaisistrallon
of Justice;

(I) appraise the laws sad policies et the federal Opt-
eminent with reepect to denials of meal peotectios of
the laws islet the Constitution bum* of We, color,

or national Dries, or In lb* administration of
gulden. .

Price mutts of the Commission dealing with the idalsistra-
Ma of Justice Wade /sake, Vol. a felt Statatote Method:
Cirft Right.: laterite Resort of the U.S. Causalities en COO
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Smployment, Afottoineetion ej /Natio, est Reelth Serifeet
M Ifemphirthellp Cesstp, froteretre (riat); Mil Ripple ft
Oakland, Caltionsie (sell).



and continuing in 1968, in which they inter-
viewed approximately 450 persons in Arizona,
California, Colorado, New Mexico, and Texas.
Persons interviewee included law enforcement
officers, probation officers, prosecuting attorleys,
judges, public defenders, attorneys in private
practice, leaders of Mexican American orga-
nizations, and private citizens. Two State Ad-
visory Committee nioctings were held in 1968 in
New Mexico specifically to gather information
for this study. At these meetings 46 persons,
including law enforcement offcers, attorneys,
and private citizens made statements and were
questioned by Committee members and staff.
A similar State Advisory Committee meeting
was held in California in August 1968, at which
21 persons appeared.

At a Commission hearing held in San Antonio,
Texas, in December 1968, which dealt exclu-
sively with the problems of Mexican Americans,
sworn testimony was received from 17 witnesses,
including private citizens, law enforcement of-
ficers, and attorneys, concerning the administra-
tion of justice.

The resources cf the Commission did not per-
mit a comprehensive survey in response to al-
legations of exclusion of Mexican Americans
from juries. The Commimion, however, con-
tracted with the California Rural Legal Assist-
anus Ina (CRLA), for a study of service by
Mexican Americans on grand juries in selected
California counties. The CRLA report, which
is printed as an appendix to this report, is sum-
marized in the text.

A questionnaire was !nailed to 793 law en-
forcement agencies in the Eve States, including
nine State agencies, 168 county sheriffs' offices,
and 616 municipal polies departments seeking
information regarding procedures for recruit-", merit and select ion of officers, the extent to which
Mexican Americans were employed, policies on
officer azeignment and training, pros' dures for
dealing with complaints against officers, as well
as information on police-community relations.
The counties selected were those having a mini-
mum of 10 percent Spanish surnamed popu-
lation and the municipalities selected were
municipalities within these counties having a
minimum total population of 3,000. A total of
831 questionnaires was returned to the Commis-
sion, of which 280 contained sufficient informa-
tion for tabulation.

V
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INTRODUCTION

Some vital statistics

The Mexican Americans living in the five
States of Arizona, California, Colorado, New
Mexico, and Texas constitute the largest minor-
ity group in that part of the United States.' In
1960 there were three and one-half million
Spanish surname persons in those five States,
and the current estimate is four million. The
largest concentrations of Mexican Americans
are in California and Texas, whose Spanish sur-
name populations in 1960 were 1,426,358 and
1,417,810 respectively. Each of the fire States
has a substantial Spanish surname population,
ranging from 9 percent in Colorado to more
than 28 percent in New Mexico"

Mexican Americans share with most other
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ethnic and racial minorities the twin problems
of discrimination and poverty. Although this
report concentrates on discrimination based on
ethnic origin many of the problems discussed
including equal access to bail and counselare
closely related to the widespread incidence of
poverty among Mexican Americans. More than
one-half (52 percent) of the rural Spanish sur-
name families of the Southwest and not quite
one-third (81 percent) of Spanish surname
families living in urban areas had less than
$3,000 incomes in 1959.' Like other low-income
groups, Mexican Americana are overrepresented
in unskilled occupations 4 and have a high inci-
dence of unemployment,' Their educational at-
tainment falls substantially below that of both
other whites and nonwhites in the Southwest.'

The poverty of Mexican Americans in the
Southwest cannot be attributed to their recent
immigrant status. About 85 percent of the per-
sons of Spanish surname in the five Southwest-
ern States were born in the United States and
more than half were native-born of native
parents. The Mexican American population has
grown rapidly in recent years and it is a younger
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group, on the average, than the Anglo
population.'

Mexican Americans are becoming increas-
ingly urbanized. In 1060, 70 percent of the
Spanish surname population lived in cities.
Racial discrimination and economic segrega-
tion restrict them in large numbers to identi-
fiable neighborhoods, frequently referred to as
"barrios", within these cities'

This bare statistical outline suggests the social
context in which Mexican Americans encounter
the problems in the administration of justice
which are discussed in this report.

A capsule history
A brief historical background of the Mexican

American group is helpful in understanding the
basis for its separate ethnic identity within the
Arnert.can "melting pot."10

The Spanish heritage of the Southwest is
older than the American Union. The culture was
Spanish and the land a Spanish colony until
Mexico gained independence in 1821. As eitrly
as 1588, the Spanish had set up a printing press
in Mexico City. By 115t1, they had established a
university in Mexico City. By 1609, the Spanish
had left a series of missions along the California
coast, established Santa Fe, and ranged as far
north as Kansas.

There was little cohesion among the Spanish
colonies of North America. Royal power was
represented by the Viceroy in Mexico City.
Spaniards seldom brought wives or families to
the New World. In contrast to the British, who
usually emigrated as families, or even as com-
munities, the Spaniards married Indian women.
Thus they created a fusion of races known as
the mutes°, the ethnic wellspring of the Mexi-
can American.
...../.1111011010/11.
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Not until the 16th century, and then only in
Texas, was there any appreciable settlement by
immigrants from the United States in terri-
tory under Mexican sovereignty. The newly in-
dependent Mexican Government offered grants
of farm and grazing land to encourage American
settlers. Yet by 1834 the English-speaking popu-
lation of Texas probably did not exceed 18,000
persons.

The Mexicans encouraged the Anglo-Ameri-
cans to settle in the Southwest. When the first
Anglo arrived, the Mexican taught him to sur-
vive in the desert, to irrigate and cultivate the
End, to raise cattle, to use the horse, the lariat,
and the western saddle. He gave him a new vo-
cabulary--bronco, stampede, arroyo, mesa,
savvy, cowboy. He gave him an architecture
suited to the climate and the land.

The very immigration of Americans into
Texas which the Mexican encouraged was their
undoing. As the American population grew,
so did problems between the Mexican and
American Governments. A new Mexican Con-
stitution of 1835 swept away many local rights;
the Americans joined by some Mexicans re-
volted and proclaimed the Republic of Texas.
In 1845, Tens became the 28th State of the
United States. Mexico regarded the admission
of Texas to the Union as a hostile act and the
two Nations went to war. Hostilities ended fol-
lowing the occupation of Mexico City in 1847
with the treaty of Guadalupe-Hidalgo in 1848.
Except for the territory later acquired through
The Gadsden Purchase of 1853, all Mexican ter-
ritory north of the Rio Grande was ceded to the
United States. This embraced all or parts of the
present States of Colorado, Utah, Nevada, New
Mexico, Arizona, Texas, and California.

Mexican citize-it living in the area were given
the choke of returning to Mexico under nc pen-
alty or tax, or of remaining and becoming
American citizens automatically after 1 year fol-
lowing the ratification of the treaty. Property
rights were to be respected and protected dur-
ing the interim period and all rights of citizen-
ship were conferred upon those who elected to
stay.

The majority of Mexicans north of the Rio
Grande char American citizenship, even though
Mexico offered resettlement and land grants.
Constitutional guarantees of their rights a'
United States citizens, continuing political in-

td



stability in Mexico, and a 300-year history of
settlement in the territory ceded to the United
States by Mexico were factors affecting the
decision.

Soon after the Mexican 1Vai the people of the
United States swept westward to the Pacific.
The growth of cattle and cotton empires in
Texas and the discovery of gold in California
brought J.nglo- Saxons into the Southwest at
such a rate that the Mexican Americans were
soon outnumbered. Only New Mexico main-
tained a majority of Mexican Americans for
years after becoming a United States territory.
The slower pace of American settlement in New
Mexico has been attributed, in part, to the ex-
traordinary hostility of Indian tribes there and
to the fact that New Mexico contained few ap-
parent economic opportunities. The few Anglos
who settled in the territory generally stayed in
the urban areas in the southern half, intermar-
ried at the upper economic levels, and made a
pleasant and profitable accommodation with
the Mexican Americans.

In Texas, however, hostility toward Mexicans,
born of the war for Texas independence and
the Mexican War, continued. The entire area
between the Nueces and the Rio Grande was the
scene of lawlessness and countless border raids
by Mexicans and Texans alike. An imported
slave culture influenced Anglo attitudes. Al-
though Mexicans were not considered in as low
a category as Negroes, they were regarded as
racially inferior to Anglo-Americans.

To California, meantime, came Anglo-Saxon
banking, land, and business practices which were
foreign to traditional Spanish ways. Ancient
land titles dating from the 16th century were
difficult to validate, and the American system
of land taxation, which was on an assessed value
of the land rather than the value of the produce
of the land, all but stripped the original Cali-
fornians of their lands. Drought and the min-
ing industry helped to destroy the great rancho
cattle empires, and by the 1860's, five-sixths of
the land in southern California was reported to
be delinquent in tax payments. More than 40
percent of the ]an owned by the once wealthy
and influential Mexican families went for as
little h 25 cents an acre. With the decline of
economic influence, Mexican American political
power waned.

After 1930 more than 750,000 persons emi-

xii

grated from Mexico to the Southwestern
States." Two principal reasons are cited for this
movement. One is the political instability of
Mexico during the 1910-1920 revolution. Dur-
ing this per many thousands came over as
refugees. The second is the fact that there has
never hem an immigration quota system for
Mexico. As ekcr nmic opportunity waxed in the
United States, or .vaned in Mexico, traffic would
flow across the border. The rise of cotton culti-
vation in Texas, the growth of mining in Ari-
zona and agriculture in Colorado, and the rapid
expansion of the citrus and vegeteble industries
in Californiaall these created enormous de-
mands for cheap labor which the Anglo popu-
lation could not or would not supply.

Manpower shortages ir. two World Wars re-
doubled these demands. Mexican immigrant
laborers became the principal work force for
California agriculture. Essentially migrant,
they increasingly returned at season's end to
Los Angeles, making it their home base. The
same pattern developed in Texas, with El Paso
and San Antonio serving as winter homes for
migratory workers.

The cotton boom spread into Arizona during
World War I, drawing substantial numbers of
Mexicans to that State. When the demand
dropped atter 1918, some of the workers re-
turned to Mexico. But a considerable number
stayed to work in copper mines. By 1930, Mexi-
can Americans represented 25 percent of Ari-
zona's population."

The displacement of Anglo tenant farm
workers by cheaper Mexican immigrant labor
fed prejudices in Texas. Mexican American chil-
dren often were sent to separate schools and
discrimination was widely practiced. Violence
against Mexican citizens and Mexican Ameri-
cans became so widespread that, in 1922, the
Secretary of State warned the Governor of
Texas that action would have to be taken to
protect Mexicans.

The Mexican American population was ex-
tremely hard hit by the nationwide depression
of the 1930's. Traditionally ill-paid, with little
or no financial reserves, a large number were on
relief. Some welfare agencies, notably in the

I, U.S. Bureau of Census, Historical Statistic!, of The United
States, Colonial Times To 1957, Wash., D.C. (1980) Series
C88-114

"U.S. Bureau of Census, Abstract of the Fifteenth Census of
the United States, 84 (1938).



a

Los Angeles area, forcibly repatriated Mexi-
cans to get them off relief rolls. Labor unrest
was common and there were several instances
of strikes by Mexican American agricultural
workers in southern California. The u of
violence to break up strikes and inhibit union
activity was not uncommon.

The problems of the depression years were
not the exclusive burden of the Mexican Ameri-
cans, Mexican Americans undoubtedly did, to
some degree, share in the benefits of the labor
and welfare programs of the thirties such as
TVA, CCC, and AAA; the Fair Labor Stand-
ards Act, Social Security Act., and the Wagner
Labor Act; and the major advances in farm
and housing legislation.

At the same time, the Mexican Americans
were not singled out for special benefits or at-
tention during this period. One reason may have
been the absence of political organizations and
politically active leaders among the Mexican
Americans; another, the almost total concentra-
tion of the Mexican American population in the
Southwestern States.

As the depression eased, some improvements
began to appear. In New Mexico, efforts were
made to better schools and health services. On a
lesser scale, similar advances were begun in Cal-
ifornia, Arizona, and Colorado.

Texas lagged behind, however. Educational
and health levels for Mexican Americans in
Texas were the lowest in the Southwest. As late
as 1943, the Mexican Government refused to
permit Mexican laborers to work in Texas be-
cause of discriminatory practices against Mexi-
can nationals and Americans of Mexican
ancestry. This led the Governor to establish a
Good Neighbor Commission; the State legisla-
ture also adopted a resolution which, without
naming Mexican Americans, recognized them as
Caucasians and entitled them to enjoyment of
"white-only" public accommodations."

Mexican American relations with the major-
ity community were jarred in that same year
by the notorious "zoot suit" riots which occurred
in June in Los Angeles. Anglo sailors claimed
to have been attacked by a gang of Mexican
American youths dressed in a foppish style of
the time which affected heavily padded shout-

"State of Texas House Coocurrent Resolution No. 105, ap-
proved May 6, 1948.

IMMPIP"VillR.Vr......~..........

Aftesaastassass90019616111=41911105Mallataesousawrowwwww..

dere, wide lapels, and pegged pantsso-called
"zoot" suits. In retaliation for the alleged at-
tack, about, 200 sailors, later joined by other
servicemen and by civilians, roamed the streets,
attacking Mexican Americans.

On June 13, 1943 a special committee ap-
pointed by Governor Earl Warren recom-
mended that all participants be punished,
whether zoot 'miters or military; that the com-
munity be made safe for all, regardless of race;
that no group be allowed to act as vigilantes;
and that the large number of Mexican American
youths arrested created a distorted picture, since
juvenile delinquency was lower in that group
than any other group in the community. The
committee also recommended that racial and
ethnic data be deleted from arrest information,
that the press show more cooperation, that law
enforcement agencies provide special training
for officers dealing with minority groups, that
recreational facilities in minority areas be in-
creased, and that discriminaton in public facili-
ties be abolished.

World War II had a multiple impact on
Mexican Americans. Thousands of Mexican
American men in military service were ex-
posed to attitudes, mores, and ways of life
which differed from those of the Southwest.
After the war the G.I. bill offered Mexican
American veterans educational training oppor-
tunities which they otherwise would not have
received.

The period since the end of World War II has
also seen the growth of political awareness and
participation by Mexican Americans. Such
organizations as the Political Association of
Spanish Organizations (PASO) in Texas;
the Mexican American Political Association
(MAPA) in California; and various branches
of the National G.I. Forum (Mexican American
veterans organization) have successfully pro-
moted the candidacy of Mexican Americans in
Texas, California, and New Mexico.

Although these political movements have con-
tributed to progress in obtaining equal oppor-
tunity for Mexican Americans, a number of
major issues remain unresolved. Among these
is the ever-present problem of Mexican Ameri-
can relations with law enforcement agencies,
which constitutes the basis for this report.
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Chapter 1

Treatment of
Mexican Americans

Complaints of excessive and discrimina-
tory use of force

"A peace officer in making an arrest has the
right only to use that amount of force reason-
ably necessary to effect the arrest and to de-
tain the prisoner. ... All peace officers should
remember that generally the sole purpose of
an arrest is to bring the alleged culprit before
a court of law and not for the purpose of
giving any peace officer the opportunity of
wreaking the public's or his personal venge-
ance upon the prisoner." 1
This rule, from the Texas Law Enforcement

Officers' "Handbook", reflects the law of most
American jurisdictions, including Arizona,
California, Colorado, and New Mexico, the
other Southwestern States included in this
study.° Despite these official State policies, the
Commission and its staff during the course of
the present study received numerous complaints
of excessive force by law enforcement officers
against Mexican Americans. Many of the com-
plainants believed they would not have been
subjected to such treatment had they been
Anglos.

The most extreme allegations were made by
residents of small towns where, according to
many Mexican Americans, such incidents are
not unusual. Matt Garcia, a Mexican American
lawyer who has practiced for many years in San
Antonio, Texas and other cities in south and
west Texas, testified at the Commission's San
Antonio hearing in December 1968. He related
the following incident involving a Mexican

I Handbook for Texas Law Enforcement Officers, prepared by
the Texas Commission on Law Enforcement Procedures (1967)
at 25.

See e.g., Arts. Rev'd. Stets., R. Crim. Proc. 14(b) (1956) :
Cal. Pen. C. Ii 835, 843 (West Cum. Supp. 1963) ; Tex. Stats.
Ann. 1 15.24 (1066). New 3fetico and Colorado do not specify
by statute that the force used shall be reasonable. However, the
courts have applied the same rule in those jurisdictions. Colo-
rado v. Hutchinson, 0 F. 275 (8th Cir. 1925) (Colorado) ;
Mead v. O'Connor, 66 N. A. 170, 844 P2d 478 (1959) (New
Mexico) ; Padilla v. Chavez, 62 N. M. 170, 306 P24 1094
(1957) (New Mexico) ; Restatement (Second) Torts 1 182.
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American in south Texas which he alleged oc-
curred in that area in 1965: °
. . . a man went to the courthouse to inquire as to his
father's case. He was told that he was going to be tried
at 7. Bo he went to find out whether or not the man
was going to be tried at 7 a.m. or 7 p.m. And this
Inquiry was made of the justice of the peace.

When this inquiry was made, the sheriff walked in
and said: 'What do you want, Mexican?' Of eoursv
they don't call you 'Mexican' . . . they call you lies-
kin,' and the man said: 'Well, this is none of your
concern,' and they proceed to pistol-whip him. Both
the sheriff and the judge. The man bad a very severe
gash across hip scalp. He was beaten about the face,
and he was dragged from the court. , . . And he kept
yelling that he was going to die, that he was bleeding
to death!

Garcia testified that the victim was hospitalized
because of the injuries resulting from the beat-
ing and that no criminal charges were filed
against him.'

Another Mexican American lawyer testifying
at the hearing stated that conditions in south
Texas have not changed during the past few
years and that law enforcement officials are
determined to suppress any attempts by Mexi-
can Americans to (..tallenge abuses of their
authority :
And they think that they have a right to. They think
that laws are made for them to use as they like. And
I honestly think that these people believe that they
have a right to expect the Mexican American to take
everything that they dish out.

And when you stand up and speak for your rights ...
they think that you're infringing on their rights.'

*Ur. Garcia was asked not to disclose names and places in-
volved in this incident because the officials involved were not
present to rebut the statement made about them.

*Hearing Before the U.B. Commission on Civil Rights,
San Antonio, Tex., Dec. 9-14, 1968 at 669-70 [hereinafter
cited as San Antonio Hearing].

The Department of Justice investigated this cue on the
basis of the victim's comoaint. The sheriff stated that the
victim became "loud and abnsive" in the office of the justice of
the peace, called him a coward and refused to leave. The sheriff
admitted poking the victim In the stomach with his pistol. This
led to a fight in which the sheriff and the justice of the peace
admittedly beat the victim with a pistol on the head. A local
doctor confirmed that the victim suffered lacerations on the
bead and that the sheriff suffered cuts and bruises. The De-
partment of Justice dcelded that this case lacked prosecutive
merit because the victim's statements were uncorroborated.

San Antonio ;fearing at 672.



Alfred Figueroa, a businessman and a life-
long resident of Blythe, California (popula-
tion about 20 percent Mexican American) told
the Commission's California State Advisory
Committee of being beaten by the local police
in 1963.1 According to Figueroa, he was having
a soft drink in a bar when three police officers
told him to come outside to talk to them. At that
time, Figueroa said, there were many migrant
farm workers in town. Believing he was being
mistaken for one of them, he told the policemen
that "they were barking up the wrong tree."
When Figueroa refused to leave the bar, he
stated, one of the policemen said that he was
"just another smart Mexican," threw him on
the floor, kicked him and handcuffed him.
Figueroa claimed that he made no move to re-
sist the arrest, yet the officers threw him in a
car and when he could not get in because of the
narrowness of the door, slugged him and kicked
him inside. By this time, according to Figueroa,
a great crowd had gathered because he was well
known in town.

He gave the following account of tha incident
to the Committee :

In the process of trying to get me in they kicked me
and kicked me and kicked me and I would get up and
I said why are you doing this to me ... and they would
say : 'Get in there, you damn Mexican'.

Figueroa was taken to jail and charged with
drunkenness. He was acquitted of this charge.
With great difficulty, he found a lawyer who
was willing to bring a civil action against the
police officers and obtained recovery against one
of the officers.'

Figueroa stated that he and his brothers have
been subjected to constant harassment at the
hands of the local police. According to a corn-

Closed meeting held by the California State Advisory Com-
mittee to the U.S. Commission on Civil Rights in Los Angeles,
Calif. on Aug. 17, 1968, stenographic transcript at 264-801
(hereinafter cited as Los Angeles T.).

s Los Angeles T. at 268.
+Figueroa v. Maokey (Blythe) Riverside Superior Ct., April

1987 jury verdict for plead/ ;760 (reported in Civil Liberties
Docket, Vol. XIII, 1967-1968, p. 76, published by Ann F.
(linker, Berkeley, California).

plaint filed in April 1968 by his brother, Gilbert,
against law enforcement officials of the city of
Blythe and the county of Riverside, such an
incident occurred in October 1967 in Riverside
County. The complaint " alleges that two off-
duty Blythe plainclothesmen assaulted Gilbert
Figueroa and falsely arrested him "because he
is a Mexican American and . . . one of the
Figueroa brothers whose opposition to police
malpractice and . . . activities in urging and
aiding Mexican Americans and other minority
persons to assort their rights are well known in
the Blythe area." " The complaint further al-
leges that two Riverside County Sheriff's offi-
cers, who were on duty, refused to protect the
plaintiff from the Blythe plainclothesmen when
he asked them to do so and that the Blythe
Chief of Police refused to let the plaintiff lodge
a complaint against these men."

At the Commission's San Antonio hearing,
Mrs. Frances Alvarez and Mrs. Margarita Con-
treras testified that on the evening of June 9,
1968, at the Pecos Memorial Hospital in Pecos,
Texas, Officer Floyd South of the Texas State
Highway Patrol struck both of them, causing
a serious head injury to Mrs. Alvarez." The
alleged assault arose out of an argument with
Officer South, after he had accused Mrs. Con-
treras' 16 year-old son, who had be-n in an
automobile accident, of smoking marijuana.
According to Mrs. Alvarez, [the young man's
aunt] she and her husband and the boy's parents
became very upset at this allegation and chal-

le Figueroa v. Krupp, Civil No. 68-648-AAU (C. D. Cal.,
Sled Apr. 22, 1968). This is a suit under 42 U.S.C. 1981, 1988,
1986-89 for violation of civil rights, assault, and false ire.
prisonment against the city of Blythe and the county of River-
side, as employers of the individual defendant police others
and against responsible officials of the city end county. The
complaint was dismissed against all the defendants except the
individual defendant law enforcement oaken. An appeal has
been taken from those orders. The action against the romaining
defendants has not yet been set for trial.

Figueroa v. Krupp, Id., complaint, para. 19.
N.

u San Antonio Hearing at 686-95. Two other persons,
Mrs. Miriam (nitrify, a night supervisor, and Slim Beath, the
father of a boy being treated at the hospital that evening, were
present and observed part of this incident. fd.

398.503 0 70 7
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tenged Officer South to prove that the boy was
an addict. Officer South denied that he had made
the accusation and when the boy's mother in-
sisted, he allegedly slapped her, hit Mr. Con-
treras, and struck Mrs. Alvarez with his fists.
Mrs. Joan Kerr, a nurse who was on duty at the
hospital at the time of this incident, testified
at the hearing that she heard a woman scream
outside the hospital and ran out to investigate:
I saw [Officer South] hit Mrs. Contreras. And Mrs.
Alvarez was bleeding profusely from her forehead . . .

the four of them were huddled together and Mr. South
. . . kept motioning his hands and telling them : 'Come
on, come on who wants to be next?'"

Officer South, who testified at the hearing,
denied that he struck Mrs. Alvarez or Mrs.
Contreras. He claimed that Mrs. Contreras, Mr.
Contreras, and Mr. Alvarez "jumped on him"
outside the hospital and that he hit Mr. Con-
treras once in self defense. When asked how Mrs.
Alvarez received her wound, he replied that he
had "no idea."15

Allegations of unjustified use of force by
police against Mexican Americans also were
voiced in interviews in major southwestern
cities. Howard Rosenberg, general counsel of
the Legal Aid Society of Denver, Colorado,
said that some Denver policemen abuse Mexican
Americans and treat them with contempt.16 As
an example, he gave the following account of the
experience of an elderly Mexican American
client: When the client's automobile steering
wheel became loose one evening he stopped and
requested the assistance of a policeman. The
policeman pulled alongside but instead of com-
ing over to the client's car, told him to come into

26 San Antonio Hearing at GOO.
u Id. at 709. The local grand jury, when presented with

these facts, failed to return an indictment against Officer
South (see discussion below, p. 45). A complaint was made to
the Department of Justice of possible violation of -.8 U.S.C.
242, the principal Federal criminal statute protecting citizens
against violations of their civil rights by law enforcement
officers. The statute provides that :

Whoever, under color of any law, statute, ordinance,
regulation or custom, willfuLly subjects any inhabitant of
any State . . . to the deprivation of any rights, privileges
or immunities secured or protected by the Constitution or
laws of the United States, or to different punishments,
pains or penalties, on account of such inhabitant being an
alien, or by reason of his color, or race, than are prescribed
for the punishment of citizens, shall be fined not more
than $1,000 or imprisoned not more than one year or
both and if death results shall be subject to imprisonment
for any term of years or for life.

As of Mar. 81,1988, the complaint was under investigation by
the Department of Justice.

Intceview with Howard Rosenberg, Oct. 18, 1967.
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the police car. Whe,1 he client explained what
had happened, the officer said that there was
nothing wrong with the car, that the man was
just drunk. The client denied this. During the
discussion, the officer lit a cigarette and the
client asked if he could have one. "There are no
cigarettes for you, Mexican," the officer al-
legedly replied. When the client, who was of-
fended, tried to walk away, he was arrested and
jailed. At the station, Rosenberg stated, the
client was insulted. In the jail he reportedly
was put into the "drunk tank" and received a
broken jaw from a beating administered by a
deputy sheriff.

The client was tried and convicted of drunk-
enness. His testimony and that of the arresting
officer conflicted rid the judge chose to believe
the latter. Rosenberg believes the client was not
drunk and had a good case against the Denver
police, but the client became so discouraged by
his conviction, which he appealed unsuczeer,-
fully, that he was unwilling to bring a civil ac-
tion based on his arrest and mistreatment."

Jesus Dominguez, a resident of Los Angeles,
told a meeting of three Commissioners held
during the week of the Commission's San An-
tonio hearing of being beaten by Los Angeles
police officers in September 1968" Dominguez
said he went to a dance in response to a call from
his children, who had been at the dance and had
been arrested. When he asked one of the offi-
cers present how he could find his children, the
officer answerad, according to Dominguez, "We
don't have aty time for you Mexicans". Domin-
guez then told the Commissioners:
So I got a little excited and said, 'Why you dirty no-
good cope,' . . . And the policeman on the righthand
side, he immediately got out and opened the door and
said, 'Get in'.

I said, 'For what?' And be said, 'Get 11. And I said,
'For what?' And he said, 'You better get in or I'll crack
your skull'."

11 Telephone interview with Howard Rosenberg, Feb. 27,
1969. According to Rosenberg, the client Sled a complaint
about his treatment with the Denver Police Department but
without any results. On Mar. 81, 1969, a Commission staff
member interviewed George Seaton, chief of police of Denver,
to give him an opportunity to investigate this incident (Mr.
Seaton promised to write to the Commission concerning the
incident. As of publication of this report, be had col
responded.)

"Special Meeting of the U.S. Commission on Civil Rights,
Antonio, Tex., Dec. 11, 1988 (hereinafter cited as San

Antonio, special meeting T.). The witnesses at this special
meeting were not under oath.

11 San &lamb", special meting T. at 6.



Dominguez said that he made attempts to resist
arrest with a small iron bar he carried for pro-
tection, but wa3 soon overpowered by several
officers, taken to a park and so severely beaten
by the officers as to require several successive
hospitalizations for his injuries.

The Department of Justice investigated this
case on the basis of the Commission's complaint
and determined that it did not warrant Federal
prosecution. According to the FBI reports on
the investigation, the five officers who arrested
Mr. Dominguez claimed that his injuries were
the result of the force the officers had to use to
arrest him." Mr. Dominguez was charged with
assaulting an officer; his two trials, in June and
October 1969, resulted in a hung jury."

Other allegations that law enforcement offi-
cers used excessive force in arresting Mexican
Americans were made to the Commission. Al-
though the law enforcement officers involved in
these alleged incidents did not show overt bias,
Mexican Americans described the incidents as
examples of what they alleged to be the com-
mon use of excessive force by officers in making
arrests of Mexican Americans.

At the previously mentioned special meeting
of the Commissioners in San Antonio," for ex-
ample, Mrs. Socorro Barba, who lives in a pre-
dominantly Mexican American neighborhood
in Los Angeles, alleged that her 13 year-old son
Salvador was severely beaten by three Los
Angeles policemen in connection with an arrest
for attempted burglary on November 9, 1968.

According to Mrs. Barba, the incident oc-
curred as follows : At about 1 : 30 in the morning
of November 9, an officer called to tell her that
her son had been arrested at 10:20 the preced-
ing evening and had fallen and hurt his head.
Mrs. Barba we_it to pick up the boy, who said he
had been beaten. The officers, Mrs. Barba said,
told her that Salvador had a small cut and not
to worry. As a result, she did not believe her son
at first. On the morning after the arrest, how-
ever, the boy had to be taken to the hospital be-
cause he was bleeding profusely from his head.
At the hospital it was discovered that the boy
already had 40 stitches in his head which were

20 Copy of arrest report in Department's investigative files.
For a critique of the frvestigation In this case, see chap. 4
at 30.

11 Telephone interview with Jesus Dominguez, Oct. 80, 1989.
San Antonio, special meeting T. at 2-28.

put in the previous night at the same hospital,
where the officers had taken the boy between
his arrest and their call to Mrs. Barba. Accord-
ing to her son and several other witnesses, the
stitches were required because of the beating
he received from the officers. Salvador Barba
has been charged with burglary.

Mrs. Barba's complaint, like Mr. Dominguez'
was referred to the Department of Justice. The
Department determined that Federal prose-
cution was not warranted by the evidence un-
covered by the investigation. (However in
neither case did the Department specify the
grounds on which this decision was based). The
Federal Bureau of Investigation's reports on
the Barba case were based largely on the Los
Angeles Police Department's (L.A.P.D.) own
investigation of Mrs. Barba's complaint. This
investigative report contained the statements of
several doctors who treated Salvador Barba and
were of the opinion that his injuries were not
inflicted by beatings. The L.A.P.D. investiga-
tion also contained the statements of several
witnesses named by Mrs. Barba, who told the
local police investigators (contrary to what they
reportedly told Mrs. Barba) that they did not
see or hear the incident."

Paul Phillips, an attorney in Albuquerque,
stated that in March of 1967 he saw from his
office window a policeman and a man in civilian
clothes chasing a young boy whom they had
caught in a parking lot. Phillips said that the
mall in civilian clothes "dragged the kid down
and the cop jumped on his back and started
riding piggy-back on him and started to push
his head against the pavement." 24 Phillips re-
ported that he was so outraged by what seemed
to be the use of excessive force that he ran down
to the street to investigate the incident. He said
he followed the arresting officer to the precinct
and complained about the officer's treatment of
the youth. According to Phillips, the victim, a
16-year-old Mexican American accused of shop-
lifting who had tried to rim away from the offi-
cers, claimed that his head had been smashed
against the pavement seven times. Phillips
stated that the youth's family did not wish to

is Investigative Ales, Department of Justice. For a critique
of the investigation in this case, see chap. ! at 80.

*, Closed meetlog of the New Mexico State Advisory Com-
mittee to the U.S. Comwission on Civil ItIghts in Albuquerque,
N. Mex., May 4, 1988, stenographic transcript at 41 (herein-
after cited as Albuquerque T.)-
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pursue the matter and that the police said Phil-
lips could not have seen what had happened
from a fifth floor office window." Police investi-
gation of Phillips' complaint exonerated the
officer involved."

Some of the incidents reported to the Com-
mission had resulted in death. These generally
involved resistance to arrest or an attempt to
escape from police custody. Mexican Americans
have asserted that the police officers would not
have used deadly force against an Anglo under
similar circumstances.

One such incident occurred in Stanton, Cali-
fornia. According to one of the leaders of the
local Mexican American community, two young
men en route home late one night were stopped,
questioned, and searched by a police officer. The
officer reportedly assigned no reason for his ac-
tions but said he was going to take them to jail
because they lacked identification. At that point,
it was reported, one of the young men, aged 18,
started to run away from the officer, whemupon
a cruising police car stopped and an officer who
saw the youth running fired his revolver, killing
the young man. The officer was prosecuted on a
charge of involuntary manslaughter, but the
case was dismissed after the prosecution pre-
sented its case."

A. similar incident occurred in Alpine, Texas
in June 1968. According to reports of local
residents, a police officer was chasing Henry
Ramos, a 16-year-old Mexican American driv-
ing a car, in order to get information about his
brother. The officer, it was reported, had a repu-
tation for being rough and abusive and had
been accused in the past of harassing Ramos, his
brother, and other Mexican Americans. The
chase ended when the boy stopped his car and

Mr. Phillips expressed the opinion that the Albuquerque
Police Department is unable to take care of the "mildest up-
set" In a reasonable way. Albuquerque T. at 40. As an example
of the common une of excessive force, he cited an incident that
occurred in 1967 which involved a dispute between two
families in which two women and the children of one of the
women were severely beaten by the police. One of the women
was part Mexican. Although Mr. Phillips was not sure that
her nationality played a role, an Investigation of the incident
by a Subcommittee of the Commission's New Mexico State Ad-
visory Committee convinced the Chairman of the Committee
that there were racial overtones In the incident. Albuquerque
T. at 48 and interview with Gene Ili% Feb. 5, 1968.

" Albuquerque Journal, Apr.19, 1987.
it Los Angeles T. at 802-410. The officer involved resigned

from the force because of public pressure ((d.). A complaint
was made to the Department of Justice and as of Mar. 81,
1989, was under investigation for possible violations of 18
U.S.C. 242. Investigative dies of the Department of Justice.
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tied on foot and the pursuing officer shot him
oncefatally. A police investigation resulted
in the filing of a charge of murder without
malice against the officer and an indictment by
the local grand jury."

The Commission heard many other allega-
tions that law enforcement officers in the South-
west use excessive force against Mexican Ameri-
cans. There were other allegations of brutality
in the cities previously mentionedLos An-
geles," Denver," and Albuquerque "as well
as in other major citiesincluding Tucson, Ari-
zona," San Antonio, Texas," El Paso, Texas,"
Austin, Texas," and small towns visited in the
Southwest."

Although the Commission cannot establish
the validity of each of these complaints this
is the function of a courttheir prevalence
suggests the existence of a serious problem.
This conclusion is confirmed by the fact that
between January 1, 1965 and March 31, 1969
the Department of Justice received 256 com-
plaints of police abuse, mostly of a serious
nature, from Spanish surname persons in the
five Southwestern States." The conclusion also
is supported by the receipt of 174 complaints
of serious police brutality against Mexican
Americans by the American Civil Liberties
Union of Southern California during the past
2 years."

Unequal treatment of juveniles
The Commission received many complaints

alleging discriminatory treatment of Mexican

11 Interviews in Alpine, Texas, Sept. 8-18, 1968. As of Aug.
19, 1969, the case had not come to trial. Telephone conversa-
tion with Felix McGaugh, County Judge, Brewster County,
Texas.

Los Angeles T. at 86- 89,188 -185.
Interview with James R. Carrigan, Nov. 18, 1967.

al Albuquerque T. at 140-45.
n Interview with Alex Benches, Mar. 7, 1968.
la interview with a resident who did not wish to be identi-

fied, Oct. 10, 1988. Other confidential interviews shall be
hereinafter referred to as staff interview.

31 Interview with Clark Knowlton, June 1968.
interview with Mario Obledo, Apr. 8, 1968.

Interviews with Natividad Fuentes, Uvalde, Tex., Apr. 12,
lass (discussed in chap. 4, (afro) ; Jose Val Vede Fort Sum-
ner, N. Mel., Feb. 28, 1968; Gilbert Garcia, Rowell, N. Mex.,
Feb. 11, 1968.

n Commission staff review of Department of Justice investi-
gative files. Of these complaints, 149 concerned law enforce-
ment officials n Texas. The geographical distribution of the
rest of the complaints was as follows : 8 from Arizona, 44 from
California, 14 from Colorado, and 41 from New Mexico.

II Institute of Modern Legal Thought, Low Rtifoicetneat:
The Matter of Redress, a report of the American Civil Liberties
Union of Southern California (1969) at 55 (hereinafter cited
as ACLU Report).
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American juveniles by law enforcement officers.
One of the most common was that Anglo
juvenile offenders were released without charge
to the custody of their parents, while Mexican
American youths were charged with offenses
and jailed or sent to a reformatory.

For example, a counselor for the State em-
ployment office in Roswell, New Mexico, told
the Commission's New Mexico State Advisory
Committee:
I know that when we were brought up, there were
young people in Roswell who were friends of ours and
the boys would get into minor skirmishes, breaking
up signs or something like this. They would be taken
to the police department, picked up, but they would be
released to the custody of their parents. As far as we
know, no charges were ever made against these people.
This is why. I think, I was very shocked when I
became Involved in working with these [Mexican
American) young people, especially with my young
friends, and found that charges were made against
them, such as stealing cantaloupes out of a farmer's
field, curfew violations, being truant from school and
things like this. These would all be on record and they
all have quite extensive juvenile records.

Among the Anglo people I work with, these just aren't
done. I don't think Anglo children are this much better.
I think this just happens, and this is the Ivey it is."

Arthur Esquibel, the former chief of police
of Las Vegas, New Mexico told the Committee
that whin he was chief between 1962 and 1966,
local officials proposed to give two trouble-mak-
ing young gangs in his communityone
Mexican American and one Anglowidely dif-
fering types of punishment. The community was
concerned by acts of vandalism, believed to be
the work of the Mexican American gang. Asked
to investigate, the police found that both gangs
were involved, apparently competing to see
which gang could be the most destructive. At
first Esquibel had difficulty persuading the com-
munity that there actually was an Anglo gang
in addition to the Mexican American gang. Sub-
sequently, local public officials called a meeting
of the parents and members of both gangs and
proposed that since most of the Mexican Ameri-
can boys had arrest records, charges should be
filed against them. The punishment. proposed for
the Anglo boys was that they be disciplined in

*Closed meeting of the Nevi Mexico State Advisory Com-
mittee to the U.S. Commissios, on Civil Rights to Roswell, N.
Mex. Apr. 20,1338, stenographic transcript at 108 (herein-
after cited as Roswell T.).

school by being forbidden to play basketball for
3 weeks.

Esquibel, as chief of police, insisted that, since
all of the boys had committed the same of-
fenses, all or none should be charged. As a re-
sult, no charges were brought against any of
the gang members."

Mrs. Jesusita Vigil of Silver City, New
Mexico, stated that in February 1968, her 16-
year -old son was arrested for truancy and
placed in jail. The school principal and the pro-
bation officer reportedly offered the boy his
choice of going to the State reformatory, joining
the Job Corps, or leaving the State." Willie T.
Gonzales, a resident of Silver City, commented
on this incident:
They do this for Spanish-speaking people, they give
them this kind of choices. To Angles, It is just a matter
of going to their parents and solving this between
them. That is the way it's done for one group and done
differently for another."

It was alleged that Mexican American parents
often are not notified when their children are
arrested. Mrs. Vigil said that after her son had
been arrested for truancy and jailed, 2 days
elapsed before alio could find out where he was."
Mrs. Amelia Zamora, a resident of Portales,
New Mexico, claimed she was never notified
when her son was arrested and jailed for
truancy." Carleton Crane, a former policeman,
said that in Portales, parents of Mexican Amer-
ican children are seldom informed that their
children have been arrested. A young Mexican
American from Portales reportedly was going
to the movies with his mother when he heard
his brother yell down from the city jail that
he had been arrested. This was the first notifi-
cation the family had of the arrest which ap-
parently had occurred a day earlier."

Discriminatory treatment of young Mexican
Americans was alleged in other areas of the
Southwest. Mose Trujillo, under sheriff of Den-
ver County cited the case of a young Mexican

Albuquerque T. at 181-34.
40 Roswell T. at 82.
*Id. at 88.
*IC at 81.
*Interview with Amelia Zamora, Feb, 28,1988.
*Roswell T. at 183. Lack of notification may be attributable

fo some areas to the view of law enforcement officials that
Mexican American parents do not are about their children.
Jerry Thomas, chief of police of Center, Colorado, and Richard
Walker, a local patrolman, argued that "Spanish" parents
"spend money on a sir pack or a bottle of wine rather than
buy cooties for their kids." Interview with Jerry Thomas.
Dec. 14,1987.
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American who had just bought a BB gun and
was arrested upon leaving the store for illegal
possession of the weapon. He contrasted this
incident with another in which a young Anglo,
who had been shooting at windows with his BB
gun, was sent home by the police." Minori
Yasui, director of the Denver Commission on
Community Rrlations, said that different treat-
ment of Anglo and Mexican American youths
is common in Denver. Yasui was concerned that,
as a result of unwarranted police action against
them, many Mexican American juveniles build
up arrest records which jeopardize their em-
ployment prospects."

Mike Gonsalez, an attorney in Del Rio, Texas,
stated that there was unequal treatment of
Mexican American and Anglo youths in south
Texas. According to Gonsalez, some young
Mexican Americans, recently caught breaking
into a beer distributors' store in a small town in
Texas, were arrested and charged with burglary.
At about the same time some Anglo youths, ac-
cording to Gonsalez, also broke into a store,
stole some beer, and held a drunken orgy which
resulted in their arrest.. According to Gonsalez,
because they were the sons and daughters of
prominent Anglo members of the community,
the incidents were not reported in the local
newspapers and the young people were not
charged."

Other forms of discriminatory treatment
A common complaint was that Mexican

Americans are treated with less respect and less
regard for their rights than Angles. These alle-
gations related largely to the manner and tone
of voice used by law enforcement officers in ap-
proaching Mexican Americans, the treatment
by law enforcement officers of Mexican Ameri-
can traffic offenders, and the frequent stopping
of Mexican Americans on suspicion.

Lack of courtesyA national survey of
police-community relations prepared by Michi-

((Interview with Mose 'Trujillo, Nov. 18, 1987.
(+ interview with Minori Term!, Oct. 18, 1987. Interviews

with Peter Mireles, Nov. 14, 1987, and Dennis Santistevan,
Dec. 11, 1987.

(I Interview with Mike Gonsalea, Dec. 8, 1988. Also, San
Antonio Rearing at 887-88. Mr. ()ormolu beard about
this case from a Mexican American deputy sheriff in the town
who did not wish to be identified. Many of the complaints
regarding the use of excessive force, such as those described
above, involved juveniles as victims. There were also numerous
complaints from juveniles about being stopped by the police on
"suspicion" (see below, pp. 10-11).
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gan State University for the President's Com-
mission on Law Enforcement uncovered
widespread complaints by both Spanish and
black Americans in every city surveyed con-
cerning verbal abuse, discourtesy, and the use of
"trigger" words." In the course of this study,
the Commission also heard many reports that
police treat Mexican Americans rudely and
disrespectfully.

Participants in a meeting at the North Side
Action Center in Denver at which a Commis-
sion staff member was present, stated that law
enforcement officers commonly indulged in
verbal abuse of Mexican Americans by insult
and threats. Such treatment often has the effect
of escalating a minor incident into an argument
between a policeman and Mexican American,
resulting in an arrest, a proliferation of
charges, and, at times, violence."

Rev. Charles R. White, program director of a
settlement house in a Mexican American neigh-
borhood in Los Angeles, compared police en-
forcement of the curfew around the settlement
house and his recollection of police action at
curfew hour in his own [Anglo] community."
According to Reverend White, if Mexican
American youths are standing on the sidewalks
near the settlement house at 9:30 to 10 o'clock,
the police stop, tell them in forceful terms to
leave, and threaten them with arrest if they do
not clear the street by 11 o'clock. Reverend
White's own recollection of police enforcement
f the curfew in his youth was quite different.

Now, my experience growing up in an Anglo commu-
nity is that when it got close to curfew hour, they would
come by and they would kind of motion out of their
windshield, you know, and you knew what that small
motion meant."

He added that young people in East Los An-
geles were afraid to hold a dance at his settle-
ment house for fear the police would break it
up and arrest them."

Mexican Americans also suffer dispropor-
tionately from the tendency of police to be less
courteous to poor people than to those in higher

(+ Galvin and Rodelet : A Notional Surrey of Police and
Community Relations (1987) a report prepared for the Presi-
dent's Commission on 1.4w Enforcement and The Administra-
tion of Justice under a gnat to Michigan State University.

+(Group interview, Nov. 14, 1987.
()Los Angeles, Calif., Ifuot(Ipal Code 1 45.038 requires

young people under 17 to be off the streets by 10 p.m.
is Los Angeles T. at 30-31.
++ Los Angeles T. at 82.



economic brackets." Ray Anaya, sheriff of
Carlsbad, New Mexico, told the New Mexico
State Advisory Committee that a double stand-
ard exists in his jurisdiction :
For instance, an officer goes [to] a house of a man who
has a long pollee record, knocks on the door, the wife
opens the door, and he goes in the house. If that were
in another place in town, Riverside Drive, I am sure it
would not happen because Riverside Drive in Carlsbad
is considered the higher class section. This happens in
the south part of town, where the Spanish American
and colored people live and some Anglos

A report on San Diego's police-community
relations, prepared by the University of Califor-
nia, quotes a resident of San Diego as saying
thtst in the predominantly Negro and Spanish
American areas of town :
If a policeman knocks on a door and receives no im-
mediate response, even though he may hear someone
inside, he would kick the door down and enter. Yet
police oMcers in La Jolla [a predominantly Anglo
community in San Diego County] go to the back door
when they are on official business."

In San Antonio, Mexican American youths
complained that some officers address them as
"Pachuca" or say "Hey, punk, come here", and
that they are arrested if they protest." One
young man said, "There is always something
they can stick you with if they want." ea Some

14 Los Angeles T. at 163.
" Roswell T. at 160.
*Lohman and Milner: The Police and the Oommenity

(1986) Vol. 1, A report prepared for the President's Commis-
sion on Law Enforcement and the Administration of Justice
under a grant to the University of California (Berkeley) at
82 (hereinafter cited as the Lohman report).

"Interview with slit young men who did not wish to be
identified, because of their fear of the police, Dec. 10, 1968.
A Mexican American from San Jose, Calif. also suggested
that policemen provoke defiant behavior leading to arrests :

The questions are such that they want you to defy them
. . . As a result, they are able to charge you with
resisting (arrebtl and even attack you.

Interviews conducted by the University of California's Western
Center on Law and Poverty for Its study "Sentencing of
Mexican Americans" (1969), prepared for the Commission
under contract, unpublished manuscript at 168 (hereinafter
cited as Western Center Study).

14711. Councilman Thomas Bradley of Los Angeles, a former
police lieutenant, commented on the large number of "false
arrests" in Negro and Mexican American areas, where the
only charge Is resisting arrest or assaulting an officer

. . . this happens, I would say almost entirely because
somebody resists the abuse of an officer or demands to
know why the officer is stopping the person or speaking
out, in interference, and saying, 'I know my constitutional
rights I' Well, that's the worst mistake they can make.
This brings about some kind of reaction when they are
being arrested, and if they resist in any way ; they then
charge battery against the officers. . . . Los Angeles T.
at 108.

See also, Task Force Report: The Pollee, The President's
Commission on Law Enforcement and Administration of
Justice (1967) at 179-80; Chevigny, Pollee Power (1968).

Mexican American high school students in San
Antonio alleged that while they are on their
way home from school, officers tell them to tuck
in their shirt tails and to stop wearing pointed
shoes."

Mr. Rosenberg, of the Denver Legal Aid
Society, reported that j young Mexican Ameri-
can was stopped by a Denver policeman as he
was escorting a blonde Anglo girl home from
a party. The girl was driving, Mr. Rosenberg
stated, and the officer told her she was speeding.
The policeman then asked her escort : "Mexican,
what are you doing with a white woman?"
and arrested him. The young man was charged
with four traffic violations which were dismissed
in court since he was not driving the car. Ac-
cording to Mr. Rosenberg, the officer called the
girl's mother to tell her that her daughter was
out with a "Mexican"."

Inequalities in treatment of traffic viola-
tionsSeveral persons, including some law en-
forcement officials, charged that Mexican
Americans are treated more severely than
Anglos for traffio violations. Such allegations
were received from residents of Arizona, New
Mexico, California, and Colorado.

The chief of police of Tucson, Arizona re-
ported that Anglo police recruits who had just
completed training duty with regular officers
obi. erved that "a Mexican American was much
more likely to the ticketed for a traffic violation
than an Anglo." " The chief stated that he be-
lieved these observations to be accurate and was
endeavoring to correct the situation. As of
March 1968, traffic tickets in Tucson allegedly
carried racial designations. These included "M"
for Mexican until a protest was made by a
Mexican American city councilman, resulting
in the inclusion of Mexican Americans in the
group labeled "Caucasian." "

Other such observations came from Philip
Flores, a high school student in Las Cruces, New
Mexico, who said that many Mexican American
youths believe the police are more severe with
them than with others in connection with motor

* Interview with Roy Valdes and group of young men from
West San Antonio, Dec. 10, 1968.

*Interview with Howard Rosenberg, Oct. 16, 1961.
si Interview with Bernard L. Garmine, Mar. 6.1968.
es Interview with Hector Morales, Mar. 6, 1968. Mr. Morales

was continuing his efforts to eliminate all racial designations
from traffic tickets, but at the time of this interview he had
not yet succeeded.
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vehicle offenses " and from Don Sosa, Jr., a law-
yer in Las Cruces, who agreed."

Several persons reported harassment of Mexi-
can Americans by the police under the pretext
of automobile safety checks. The Lohman report
gives a firsthand account of an incident in San
Diego in which a young Mexican American
was stopped and questioned at length for having
a loose tail-light connection on his au& mobile.
The person who saw this concluded that "the
cop was just looking for the boy to do some-
thing or say something so he could lay him
out"." A resident of Albuquerque said that in
1967 his 18-year-old son was stopped by the po-
lice, searched, and checked for needle marks
without any apparent reason. When the young
man asked the officers why he was being stopped,
they reportedly said that he had a defective
plastic cover on his automobile license plate."

A resident of Albuquerque reported that the
police, after arresting a drunk who had injured
a policeman in a Mexican American area, set up
a retaliatory roadblock and proceeded to give
out tickets for the slightest infraction sr A law
student in Denver said that on Saturday nights
police cars were stationed outside a Mexican
American dance hall (where fights occasionally
had erupted) and the police ticketed all cars
leaving the area for the most minor violations.68

Frequency of arrests for "investigation"
and "stop and frisk" practices in Mexican
American neighborhoodsMany complaints
were heardsome from law enforcement offi-
cialsconcerning the frequency of arrest on
"suspicion" or "for investigation" and of drag-
net "stop and frisk" practices in Mexican Amer-
ican neighborhoods."

" Interview with Philip Flores, Feb. 7, 1968.
" Inter view with Dan Sosa, Jr., Feb. 28, 1988.
"Lohman report at 83.
" Staff interview.

Interview with Sam Romero, Apr. 24, 1968.
" Interview with Vincent Franco, Oct. 18, 1987.
" The Colorado Commission on Spanish Surnamed Citizens

in its Report to the General Assembly on "The Status of
Spanish Surnamed Citizens in Colorado", prepared in 1947,
at 90-93 stated that :

. . . it is commonly believed, and nowhere convincingly
refuted, that police surveillance is much more extensive in
the residential areas of the lower economic class. There
may be sound reasons for this . . . but for whatever the
reason, frequency of patrols in these areas is bound to
apprehend a greater proportion of those groups vvho live
in these areas .

The tendency to stop and question and accuse is often greater
among law enforcement officers when they are working in
economically deprived areas.
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According to Jess Cuellar, a probation officer
in Phoenix, Arizona and a former policeman in
that city, Mexican Americans living in South
Phoenix, a predominantly Mexican American
area, will be picked up for questioning by the
police, sooner or later, even though they may
have no police record." Henry Trujillo of Ala-
mosa, Colorado reported that until he com-
plained about the practice, the State highway
patrol would stop all Mexican Americans leav-
ing Lariat, Colorado [a predominantly Mexican
American town adjoining Alamosa] on the way
to work and search many of their cars. Trujillo,
an in"estigator for the district attorney's office,
reported that he discovered the practice because
his wife was stopped by a highway patrol officer.
Trujillo said that when his wife asked the
patrolman what he was doing, he replied : "Just
checking cars"."

Such police practices particularly affect
youths. In a study based on interviews with
youths in Is Angeles in 1966, one author said:
. . . whether engaged In [delinquent] activities or not,
whether members of delinquent gangs or not, Mexican
American boys in general perceive getting Into trouble
with the police as a natural state of affairs and staying
out of trouble as a stroke of fortune."

One of the most ambitious young men inter-
viewed for the study, the president of his high
school graduating class, said :
Mostly everybody gets in conflict with the police once
In a while, whether it is a parking ticket, whether It
is being arrested for drunk driving, for narcotics, or
something else. . . . I got into trouble once. It was
right after the school dance. . . . I was going home and
I think it was about four blocks from the dance that
they pulled me orer, a police car pulled us over and
pulled guns on us. They opened my eyes and wanted
to know whether I was on dope. I wanted to know what
I did. They just said that there was a report of some
activity, that some Mexican boys were taking dope,
that there was a cholo party. So they opened my eyes
and every thing, rolled up my sleeve, whether I was
taking dope. Then they said that I was OK and let
me go. But they had no reason for stopping me."

Many Mexican American juveniles com-
plained that law enforcement officials fre-

" Interview with Jess Cuellar, Feb. 27, 1968.
One Mexican American interviewed in connection with the

Lohman report said ". . . just because your face is brown
and you are wearing tennis shoes, you are subject to arrest
whenever a 'Mexican' commits a crime." Lohman report at 88.

T1 interview with Henry Trujillo, Dec. 18, 1967.
"Cella Heller : iferican American Youth: Forgotten, Youth

at the Croseroade (1968), a, 63.
" Id. at 63-84.



quently stop, question, and frisk them regard-
less of whether there are grounds to suspect
them of having committed an offense. Young
people in San Antonio claim they are often
stopped and questioned by police officers, par-
ticularly at night."

Harassment of narcotics addicts in Mexi-
can American communitiesThe Commission
heard charges that police in Denver and Albu-
querque harassed narcotics addicts in Mexican
American neighborhoods. Although it is not
clear that ethnic discrimination is involved, this
appears to be a situation which affects Mexican
Americans to a greater extent than others in
these cities since Mexican Americans consti-
tute a disproportionately high percentage of the
addicts."

Marshall Quiet, a Denver attorney, claimed
that the police hold persons suspected of using
or possessing narcotics for up to 5 days without
bringing any charges in the hope of getting con-
fessions from them. Quist said that there is no
law authorizing such arrests in Denver. Ile
thought that the police generally treated Mexi-
can Americans worse than they treated
Anglos."

A former narcotics addict stated that it is
common for policemen in Albuquerque to arrest
persons for "investigation" without bringing
any charges against them. He has been held
several times for investigation, "sometimes 2 or
3 hours, sometimes 2 or 3 days"." A probation
officer in Albuquerque said that former addicts
are picked up at random just because they are
recognized by an officer and in most cases are
released without charge."

On April 24, 1968, a Mexican American resi-
dent of Albuquerque with a long record of nar-
cotics arrests was driving his eftr en route to an
interview with a Ommission staff member and
allegedly was stopped by a sheriff's deputy who
began to search his car. According to the man,
when he asked whether the officer had a search

" Wittiest) wit% hey Valdes, Oct. 10 sal 90, 1990.
*fa Altolvetaye, a federal probation blot said that most

of the atkikts seder his somvildoa were bleticaa Americus.
Alhaqueryte T. at 111. la Primer. 10 perceat of petwas
attested tot drug offenses were tither Negroes or StesSeas
Americana. Mettle', folk* tastitete, rt. comm.. cot,.
Nov. 11l, 1997.

ls Interview with hfortbasi gest, Pet. IS,
Allwerwermle T. at 104.

ti Interview with William CooPer, Feb. 99, I'd&

warrant, the officer pointed his pistol at his
temple and said: "This is all the warrant
need. "" At the interview the man stated that
when his 4-year-old son, who was in the car,
began to cry, the officer put his pistol away."

At the Albuquerque meeting of the New
Mexico State Advisory Committee it was al-
leged that police treatment of narcotics addicts
was a factor in their inability to escape
from a pattern of unemployment and criminal-
ity. A Federal probation officer in Albuquerque,
stated:
This is an every day occurrence to be stopped and
booked . . . it Is a continued cycle. .

If an addict on his caseload is unemployed, he
said, the police will assume that he is stealing to
provide for the cost of his addiction and will
stop him when they see him and try to get in-
formation about his activities; if he refuses to
cooperate, they charge him with vagrancy.
. . . . This smuld involve the ceiling of a wrecker for
his car, and then It would always cost him $10, $15 or
$20 to redeem the car. They would book him fora mat-
ter of a day or two or three, and be would bare to
post s bond. Meantime, he has to borrow money from
moth'. addict or a relative, borrow enough for the
bond and the car, not being employed. That night he
goes out and steals and robs a couple of color TV

"Staff interview.
'The fourth amendment to the Coastitutioa protects in-

dividuals against unreasonable searches lad aelauret :
The right of the people to be secure la their persona,
house*, paper. and elects, against unreasonable marches
tad seine**, shall not 1e violated, and so Wartatts
stall Imre but spot' probable cause supported by oath
or affirmation, sod particularly describlag the place to be
mart/led, sad the persona or thump to be wetted.

The Supreme Court las bell that as officer may arrest a per
sou withor.t a warrant it be has probable caste to believe that
a trim, has bees committed, Is is the process of beat cos
milted or is abort to be committed. ferry r. Ohio, 392 U.S.

(11168) aid rases cited. It as arrest la valid, a warralatiess
search of the person sad of the area slider his immediate
collared do not violate the fourth ameadmeat. U.S r. Rallao-
wife, S29 U.S. $9 (III20); Chime! r. Colifornio, *93 U.S. t$
(1999).

Retest derisloas of the Supreme Court bate concloded that
^stop sad frisk" practices by *lbws are taloject to replan.*
undo the ameadmeat. ferry r. 011ie, 292 U.S. I, 20 (1963);
Sang r. 1Vese fort, 892 U.S. 40. at (1998). Probable ream foe
arrest Is not required to validate as lasettigittre stop tad
atteadaat frisk. to ferry, the covet held that as oaten, after
Israltbilit several met' for as estesded period of Ume pace back
awl fort% ir frost of a store window, pattdag to state at it
roughly Is times, had a r*Ilkilibie IMMO to tlettpeti that
when they entered the floe, it asp to commit a robbery. He
also bad restos to belies* that they were armed. Stopplag
Mem sad patties lows dell ester cloth's( was a reatoosalle
*earth, the rout held, (sal acropolis fogad duds, the search
constituted admissible evidercel. to coaltast, Is Sikes, as
officer who saw a tour talbiag to lavas additi9, but df41 sot
overhear (belt coarersatioa had so reasonable grounds to atop
him and Mirth his pocket*.
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seta or something to sell so he can pay off the bonds-
min and the car. This happens in a matter of a month,
two or three times to this addict. . . . Of course, they
don't feel they are getting a fair shake. . . They
can't keep up so they continually steal and they ace
pressured to steal even more by the way they are
treated by the Police.

Several Federal probation officers in Albu-
querque complained that the local police make
it very difficult for addicts on probation or
parole to find and keep jobs. Often, the proba-
tion officers stated, when an addict does find a
job the police contact the employer and tell him
about the addict's criminal record. Alterna-
tively they arrest the parolee for investigation
and detain him for a few days, causing the
parolee to miss several days of work and his
employer to fire him."

One of the probation officers stated that while
on parole a Mexican American addict under his
supervision got a job on a ranch in the north-
eastern part of Mexico. Upon learning of this,
an officer in the Bernalillo County Sheriff's Of-
fice on his own initiative wrote to the parolee's
employer stating that the parolee was a notori-
ous addict and thief and should not be trusted
with the employer's property. The employer
contacted the probation officer, who persuaded
him not to fire the parolee."

Inadequate police protection
In rural areas, Commission staff members

were told, Mexican Americans, especially mi-
grant workers, found it difficult to obtain police
protection when they needed it." In urban
areas, Mexican Americana complained about
the attitude of officers assigned to protect them
rather than about the number of officers avail-
able in Mexican American neighborhoods."

In connection with*, study of sentencing done
under contract to the Commission, the Western
Center on Law and Poverty at the School of
Law of the University of Southern California
conducted interviews with Mexican Americans
with respect to the administration of justice in

lftqwelito IP. at 144-41.
litertSre with KAM.' Mews Is Albeestrese, /I. Met.

trek 0,110.
Mbeequeree I. at 1411-44.
tabards** with Pets Miles, lire. 14, IN?, all Exude

Sudeten& Dee. II, Mt.
!surlily* with Tweet Prises, (De.m) Oct 1s.. 11141

sal call Soy Tail s, (gas Assn's), Oct. le sal Oct. $0. IBS.
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California." Those interviewed were asked
whether the police tended to "ignore the safety"
of Mexican Americans. Of those who had an
opinion on this subject, 44 replied that the po-
lice were not concerned with providing Mexican
Americans adequate protection, while five saw
no difference in their treatment of Mexican
Americans and others." One person said:
"They're only there to protect the property
owned by other non-Mexican Americans. ""
Another added: "Their natural process of
animal treatment toward the Mexican American
is such that if he staggers on the street it is be-
cause of narcotics, but when an Anglo staggers,
they call a doctor . . . ."

A poverty program administrator in San
Jose said :
On the West Side in Ban Jose, the police say : 'We are
here to protect the rights of the irdivkloal.' On the
Dist Bide, however, they say : 'We're here to enforce
the law.' They bare a doable standard to them, Its
us versus them .H

There is evidence that this double standard
hen significant impact in alienating Mexican
Americans from the police. A Mexican Ameri-
can residtut of Los Angeles said :

People do not see the pollee as protectors. They prefer
to seek a relative's help rather than risk an odicer's
suspicions!

A national survey of police-community rela-
tions prepared for a task force of the Presi-
dent's Commission on Law Enforcement and
the Administration of Justice found thst
"Latin Americans also tend to look upon the
police at enemies who protect only the white
power structure."

Carleton Crane, teacher of anthropology in
eastern New Mexico and a former law enforce-
ment officer, studied Mexican American atti-

Sheets Cesiet Stoke at Ibt of set. Settatt-rese labor-
views were eeaSeete4-441 Is Los Lagers Matt', 1$ Is Sai
Jas, as4 three Is Freese, Is lerber to set a marantlee elm
be /Inlets Are:Wm sere letereteirel so well as hoe Wick
venue Chi art Assiee. rilrtp rrea et times Isterviewell
were person *web at WWI* evert sickle. to edalalitra toe
el* mid bare bees etre **A to tate essetisel theaseltes
wroteedaalls with the Pftbital of bletkas looker*. The
otter swims laterviewel en, otalests se sidles pee*.

so U. at 1$140.
U. .

U. at ltd.
U. it 100.
U. it 11111.
Net Sorts lapel: the Polk% easy a. U at 10. Hesse

local esnere peewee' fee Tait twee weevil Seetlertetees
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tudes toward the police in Porta les, New Mex-
ico and in Los Angeles, as a part of his doctoral
dissertation in anthropology. When the wind-
shield and headlights on Crane's car were
smashed while he was attending a Mexican
American dance in Porta les, his friends in the
Mexican American community punished the of-
fenders by ostracizing them from the com-
munity for a period of time. There was no
thought of calling the local police. Mr. Crane
remarked that this was typical:

This Is more the way things are handled, rather than
through the legal structure of the community. They feel
the legal structure Is an Anglo structure, not a Spanish
American structure. There Is a lack of confidence In the
laws."

"Roswell T. at 110.

Summary
In the five Southwestern States which were

the subject of this study, the Commission heard
frequent allegations that law enforcement offi-
cers discriminated against Mexican Americans.
Such discrimination includes more frequent. use
of excessive force against Mexican Americans
than against Angles, discriminatory treatment
of juveniles, and harassment and discourteous
treatment toward Mexican Americans in gen-
eral. ComplAnts also were heard that police pro-
tection in Mexican American neighborhoods was
less adequate than in other areas. The Commis-
sion's investigations showed that belief in law
enforcement prejudice is widespread and is in-
dicative of a serious problem of police-
community relations between the police and
Mexican Americans in the Southwest,
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Chapter 2

Interference with
Mexican American

Organizational Efforts
The "Tierra Amarilla" raid

Law enforcement officials reportedly sought
to prevent political organization of Mexican
Americans in northern New Mexico in a series
of incidents culminating in the so-called "Tierra
Amarilla" raid in June 1967.1

The Alianza Federal de Mercedes, known as
the "Alianza", is an organization of Mexican
Americans in New Mexico under the leadership
of Reies Lopez Tijerina. Its stated goal is to im-
prove the status of Mexican Americans in the
Southwest.*

On June 8, 1967, an Alianza meeting was to
be held in the town of Coyote, in the northern
New Mexico county of Rio Arriba. A number
of Mexican Americans have charged that Al-
fonso Sanchez, then the district attorney for the
First Judicial District of New Mexico (which
includes Rio Arriba County), and other law
enforcement officials used their powers to dis-
courage and intimidate Alianza members who

I The adios of the law enforcement °Metals Is this matter
was the lidded of a snit wader 41 U.B.C. 1083 tad 1488
agalast the chief of the New Uetico State Police, the cob-
stades, of the New Met lc* National Otard, a district 'Mow,
of New Wilco ant ladle-Man policeasta, aueglsg 'Wittiest of
the privilege. owl Immunities of ciliates of the Vatted States.
ratite r. Mark CIT. No. 1141 (D.C. N. Iles. Sled Ace. 2E,
11081). Oa :sty 11, Inia, a Federal flit/ found for the detead.
ails escept for on of the 11 plastics who recovered 21,000
*pint four ladisidual poltroons who arrested hits Illegally
atter be refused his Permtudoa tot a watch of his hone.
Al linoleum* Journal, Jaty 12, 1949. it A 1 aid 3. The Com-
Ildttiot obtalsel Isformatioa about the matter from two
meetiags bell by the New bfetko State Advisory Committee
la Alhosperin la Igoe of Ina and is May 1066. the Federal
Bureau of tatestigatios Alpo condoled as iarestigstios, at
tie tersest of ilepresseatatire Joseph Resale); tad the tate
Senator Robeet P. /Comedy. The rare tiles on Ills lacideat
bete bees made available Is the Commits los. The &meat
'item here Is taped ea these sources, as well as 11 &Tidal-Its
seem by Ow pinnies la relies r. Bloch aid others larolred
la the (idlest.

The Aliens has 'ought to regale fee the littlest AU "Sell
Porm tattoo et New /teak* Iasi which was bell by Me Spasish
*Misses of New Vence before the Asgie lassigratim late the
aria. ro a gental history of the Ali AMU, sseo "?le New
Met lets Lail War" by Clark Keentsa to The Nation, :SSA
It. 1143; Mahan, qtedectIms ea lb* Allaiss.'"Pbe New
Meckc gwarterig, Witter 1248, at 2411; Ntboise", FtJerisa
aid ibs Corrilsesss Raid (10412).
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planned to attend the meeting.' On June 2, 1967
Sanchez, in a radio broadcast, announced that
since the participants were planning to take
property by force, criminal charges of unlawful
ssnmbly would be filed against all persons at-
tending the Alianza meeting and that the
penalty for this offense was 6 months in jail.
Sanchez also said that extortion charges carry-
ing a penalty of b years of imprisonment would
be filed against all who participated in "taking
over private land" (presumably a reference to
the Alianza's interest in asserting Mexican
American claims to land owned by Spanish
settlers and their descendants in the past). He
urged listeners not to attend the Coyote
meeting.' Meanwhile, sheriffs' deputies and the
police were stopping cars on the highways lead-
ing to Coyote and handing out a notice similar
in substance to Sanchez' radio statement.'

On June 2 and 8, Sanchez allegedly ordered
the arrest ,f 11 officers of the Alianza. Old
warrants were outstanding against some of these
persons; but no warrants or grounds for arrest
seem to have existed against others.

iComplatat, reffer r. aleck, stare a. 1; 1.1.8. Commissioa
oa Cleil Rights Oaf Sell report, Sept 18, 1047.

4 Knowlton, mars a. 1: Coutialteloa clef report, Ii.
'The lest of the notice was :

NOTICE TO ALL rottowtee OP REIES LOPEZ
TIJENINA
1. All turnout particIpatiag is gay calatrtol assembly

anywhere for the purpose of plasalag to tabs property
of mother by tort* waitron legal process will be
clargsd with the crime of aalawfsI astembly pudel-
able by up to sit (I) moans: Is jail sad $100.00 lie.

2. All /serums participating to taking by tore aid awls
say property of smother %Moat his connect or without
legal process will likewise be charged with the crime
of ettortioa pnaislable by up to tea (10) years la the
rsealteatlary tad $5,000 lee.

TAKINO PROPERTY OF ANOTHER BY rows IS
THE COMMUNIST WAY, YOU AIR BEING MISLEAD.
181c) PLEASE RETURN 110)1E.
01,624 TO ADDRESS

Samuel Besteridet lad has Stirs Pallet were anettity
arrested without swans ea the charge of aaltwfal assembly.
Pitistits tomplaial la Table, r. Sleet. Left Martin*. AS
nicer of the Antis*, toll the New Welke State Adeleory
Committee that he was arrested oa lira! 1 aid charged with



Some of the Alianza leaders who were ar-
rested were taken to the courthouse in Tierra
Amarilla for arraignment. News of the arrests
spread and a group of armed Mexican Ameri-
cans attempted what they described as a "citi-
zens' arrest" of District, Attorney Sanchez on
June 6 at. the courthouse to prevent further
arrests. Violence resulted, the precise origins of
which are unclear. Two law enforcement of-
ficers were wounded and the invaders tied,
reportedly taking two other law enforcement
officials with them as hostages.'

Meanwhile, for several days Mexican Ameri-
cans in large numbers had been traveling to the
Coyote meeting from all parts of New Mexico.
They gathered on picnic grounds in Canjilon
and proceeded to camp and prepare for the
meeting. On June 5, soon after the shooting in
Tierra Amarilla, armed sheriffs' deputies, State
policemen, and National Guardsmen surrounded
the picnic grounds in Canjilon where the
Alianza meeting was to be conducted and re-
portedly kept men, women, and children in the
picnic grounds by force for more than 24 hours
without adequate shelter or drinking water. Ac-

coasplesey; teat he was not amassed, aid that be spelt IS
days is Jail wittoot beteg btosght before a court or a lodge.
Jose Idolises, aged IL told the Committee that be was
arrested withost a aortal os his I, 1951 at a p.m,
allegedly become be vas *a Natioial Park IOW without
asthorieallos. Ile Is coavisced that heals arrested betas,e he
lad Weeded a wetted of btezicas Americas. is Tierra
Amarilla oat become be had teem elected as elect of the
Aliases. Ile spent S days is Sail. No chops were Sled stalest
him. Alhossereve T. at US-S4, 111.

(A Subcommittee of the New htetleo State Advisory Com-
mittee appotated to loodre late the mats at Tierra Amt.
rills coseluded: "It seems that by the callous treat.
meet of these people os Saturday, aid &leaky, /Vie 2,
5, and 4, the horrible erode of hose Stk, NOT, at the toot-
bowie at Tierra Amarilla were made possible. Apparently, title
panto* was sorely tea and they eadoelledly felt that their
estlre same was hopelets aid ireltd be made so Permaltultlr
through the settee of arrests they regarded as sisttleeel sal
whkl were latesded only to harass and perseeste them".
(State Advisory Retcoatemittee Reloet, Jetty 10, 19th, at 5.1
Ti}etlea was &Nettled of bldaapplag charges stemming from
this lecIdest. Other isdkiseests stalest TiJerlea sod others
Involved la the tall ate still oststeadleg. Los Asgeles Times,
Dee. 13, 1965, at ft, ; Deaver Post, Dec. 14, 1953, at 1

cording to reports, there was no indication that
more than a few of these people might have been
involved in the shooting at Tierra Amarilla or
even have known about it.*

In September 1967, Commission staff mem-
hers obtained sworn Affidavits from a number of
persons who attended the picnic at Canjilon
describing their experience with the law en-
forcement officials.' A married couple gave the
following account:
On June 5, we were on our way to a barbeque which
was taking place In Canjilon. There was also to be a
meeting with the barbeque. At the barbeque, approxi-
mately about 5 ptn. the State police came and asked
us to come out Into the open and we were told to sit
on the floor which at the time was completely muddy
and we dtd so."

Acc)rding to these participants, about 80
armed State policemen surrounded them until
they were allowed to return to the picnic place
at night, where they found that all their food,
left unattended, had burned and there was no
food or water to be had. Their account con-
tinued:
. . . by this time there were approximately 450
tional Guard guarding us ... we were searched and
during this time we couldn't go to the restroom and
my wire was threatened by a State policeman thrt be
would shoot her it she went to pick up a little child
from the house near the camping site. We were not
allowed to go to the outhouse It we wire not accom-
panied by a guard. We were released at the end of the
24 boors."

8 SebcommIttee Report, M. According to a sewtpaper report
of the testimony pretested In the care of Valdes e. Black
law eaforcemest oliklals had some caste to believe that at
least pose of the persoss !evolved la the covrtloute raid
were !atomise-led among the plesickees at Catlike This feet
srosld sot dire them probable come to toll all parlicipleta
to the etleetiag for more thee brief seettiosies. Onkel r. fYi.,

V.R. 922 (IMO ; ferry r. OW, *91 V.R. 1 (OW.
Some of mete tome partielpasts were 110m-toyed by the

1131 oat appeared at the Special Nettled at the State Advisory
Committee. They toll bleatteal stories Is each taw.

"Swore statement of Nr. and Mrs. Joe W. Padilla, Sept.

n la.
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Another man who attended the meeting at Can-
j ilon stated :
At approximately 5:30 p.m., about 12 State policemen
arrived, or at least there were about six or seven State
policemen and about five other civilian officers. They
held us with rifles behind our back and made us sit
down, while questioning us."

They were then taken back to the picnic
grounds. At one point this man said, he and his
son, who was extremely frightened, were kept
in a paddy wagon for 45 minutes, then released
back to the picnic area.
They kept me and my 5-year-old son there until 5 p.m.
the next day and we didn't have any drinking water or
for cooking, so we had to drink water from a dirty
water hole cause they wouldn't let us move. On
June 6th, they let us come home at about 6 p.m. When
I returned home that day, my boss had seen my picture
on TV or in the news. He called me a criminal and said
we were criminals and he fired me from my job. sly
son still is very scared and he cries every time he sees
a policeman."

Commission staff members interviewed rep-
resentatives of the New Mexico State Police and
the State attorney general's office in connec-
tion with these events. These men denied that
any civil eights violations had taken place. Dis-
trict Attorney Sanchez said that the picnickers
at Canjilon were placed in protective custody to
prevent violence between the State police and
the Atlanta." This fear of violence at Canjilon
seems to have been based on the view of these
officials that the Alianza was planning to wage
guerilla warfare in northern New Mexico. They
claimed that none of the Atlanta leaders, except
Felix Martinez, was a native of New Mexico
and that outsiders had stirred up northern New
Mexico." The representative of the State at-
torney general's office said that newspaper re-
ports of the incidents involved were biased and
that an article published in the John Birch
Society magazine, which characterized the
Alianza as a Communist front organization, was
the best account of these events." Alfonso San-

/vete rattan! of Tester& elates, Sept. 5, 1111.
*IL
*later-des with kabob. Saeclaa, Sept. 11, 1551. State

&enmities defrosted /belt setae, to the lie-nit stales hose
these met*, reties e Steel, as a diteteet baste, emelt, that
MOO of the eeetttane haters were at Cashes. The data
of "preteens* testate was eel sate. Se. aura sates 1,

harries with he Sleet, Met of the Neu links State
Pence sad My Sas, of the State Mersey petrel s ogee.
Pei. PO, 191; 1st/trait with Altesee Sasebes, Sept. la, II14t.

*Allan Static `Ream Tlarlaa; the (tesslesIst fiat to
Oral the Soettwest" Is deatice* Opileare, October INT.
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chez stated that he believed Tijerina had Com-
munist support, that the Alianza planned an
armed takeover of northern New Mexico, and
that, therefore, the actions taken were
reasonable."

The Texas Rangers and union organiza-
tion efforts in Starr County, Texas

In southern Texas, the attitudes of Mexican
Americans toward law enforcement officials
were more intensely hostile and fearful than in
any other area. These feelings were most acute
with respect to the Texas Rangers, the 62-man
State police organization.

Jose Martinez, a farm worker from Pharr,
Texas, who testified at the Commission's San
Antonio hearing, was asked to characterize the
feeling of Mexican Americans toward the
Rangers. He replied: "Many people hate them,
many people are afraid. . . . They will be hit
or kicked. . . ."" A Mexican American doctor
from McAllen, Texas, said that he is afraid to
be alone on the highway if there is a Ranger
around." Older people tended to be particularly
fearful because they remembered stories of
earlier harassment of Mexican Americans by
Rangers. The extent of the fear is indicated
by the fact that the mother of a State senator
Senator Joe Bernal of San Antoniogave a
party to celebrate her son's safe return from
Starr County, where Senator Bernal had had an
angry encounter with Captain A. Y. Allee of
the Rangers." This was during a period from
1966 to 196? when attempts by the United Farm
Workers Organizing Committee (UFWOC) to
organize Mexican American farm workers in
Starr County led to harassment of the union
organizers by the Texas Rangers.

After closed meetings held in Starr County,
Texas on May 25-26, 196?, the Commission's
Texas State Advisory Committee found that
the Teias Rangers and local law enforcement
officials in 1966 and 190? had harassed members
of the UFWOC seeking to organize Mexican
American farm workers in Starr County. De-

11 Iitetriew with Allow* Saeclles, Sept. 11, 1116/.
"Sea Astoria. Rootlet at 111 (smith& ) : 414 (6111014).
shanties wilt lawn* Case, feat /NM

fatettlew will Sesatet Joe S. Sepal, Oet. 111. INS.
Anwritsg to &sato latest Captats Ante aeresre. air of
beteg partial to the tatters aid It!s resulted It a Seated
meant betwees tbe two wee, dense widet Ante stowa
glans, at the Peas/tot and postbag bard 1411111 blo sett
shedder with Ms right laud. If.
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nials of strikers' legal rights, the Committee
found, included physical and verbal abuse by
Texas Rangers and local officials, and the hold-
ing of union organizers for many hours before
releasing them on bond. The Committee found
that the Texas Rangers had encouraged farm
workers to cross picket lines, and stated that
the harassment and intimidation by Rangers of
UFWOO members, organizers, and sympa-
thizers "gave the appearance of [the Rangers]
being in sympathy with the growers and pack-
ers rather than the impartiality usually ex-
pected of law enforcement officers"." The
Committee observed that:
The majority of the farm workers and me.nbers of the
Farm Workers Organising Committee are Mexican
Americans. To many Mexican Americans} the Texas
Rangers are a symbol of oppression; their appearance
in Starr County only served to aggravate an already
tense situation. While the Committee supports fair and
objective law enforcement and recognises the possible
need of Starr County law enforcement agencies to
seek outside assistance in this situation, It questions
whether the Texas Rangers are the appropriate source
for such assistance.*

The Committee recommended further investi-
gation of its charges by the Commission. On
December 12, 1968, the Commission heard testi-
mony of several witnesses confirming the fmd-
ings of the Committee. According to the
testimony the Rangers conferred with and acted
on behalf of the growers and joined with local
law enforcement officers in attempting to break
the strike and denying the strikers and strike
sympathizers their legal rights."

More than a hundred arrests were mada of
farm workers and union sympathizers on such
charges as trespass, unlawful assembly, second-
ary boycott, illegal picketing, abusive language,
impersonating an officer, and interfering with
the arrest of another." It was reported that
these arrests usually occurred after some sig-
nificant success was achieved by the union." One
witness testified that Ranger Captain A. Y. Al-
lee told the workers he would get them jobs if
they would discontinue their participation in

Neu State Adtireer Coasilttee to the VA. Ocessarsios
es Cleil Mesta. Tit disstalgrotioga eJ itiNce to Starr
hialp, fns., I (Mt).

fit at S.
*Sas Moak Bettis. at ad, 451.

tt st 413-14,
a it OHL

the strike and that the strike would only have
a depressing effect on the Valley."

The director of the Texas Department of
Public Safety, Wilson E. Speir, and Captain
Allee denied the allegation that they consulted
with the growers durb the strike" and took
the position that they enforced the laws
impartially."

The El Paso, Texas tenant movement
In the spring of 1968, a group of 40 to 50 slum

tenants in El Paso, Texas, organized by the
MACHOS (Mexican American Committee for
Honor, Opportunity and Service), marched to
the home of their landlord to present him with
a list of grievances and asked him to meet with
a committee to discuss them. According to par-
ticipants, the landlord's wife told the tenanta
that her husband was not home, and then called
the police. The group reportedly crossed to the
other side of the street into a public park and
knelt to pray. Participants stated that six police
cars arrived on the scene and the patrolmen be-
gan to harass the marchers and threaten them
with arrest.. The patrolmen are reported to have
told the Mexican American demonstrators that
all they wanted to do was hare 15 or 90 kids
apiece, and advised them to take birth control
pills to keep down the size of their families and
thus obtain better living accommodations. The
demonstrators said they also were told by the
patrolmen to get out of that part of town and
stay where they belonged." While the patrol-
mra an* speaking in this manner, according
to the participants, a police lieutenant and a
sergeant stood by and made no effort to
intervene.

According to El Paso's assistant chief of

IL
II. at tit
tit at 11$- 1). 141 -41.
laterite* with loot Adollu AM Thomas Stscialt, dose is,
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shod! stag Is their ewe *Wks of tors. &poet's* Is 1u14
17 *me other ponceses Is the Soo thwest. ascot41st to sternal
cospialsts. The director of the tisIrersIty of Colorado', Se-
eped Comet Provos sail that the Police Is Dearer will
step Resists districts, Is ninths becalm they ate Moat),
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boo htstsosalt Nov. ti. IN/. Unless diseriesss I. Most*
Vista, Colorade stated that *be saw stopped an Illetleas
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police the MACHOS always had notified the
police in advance of any march or demonstra-
tion and nothing like this incident had occurred
previously. This particular confrontation devel-
oped, according to him, because the MACHOS
failed to inform the police in advance of the

18

proposed demonstration. The assistant chief
also stated that the lieutenant involved had
been reprimanded for failure to take charge of
the situation and immediately stop the harass-
ment of the demonstrators."

si Interview with Harris T. Vospi, tine 28, 1068.
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Chapter 3

16adequacy
of Local Remedies

Internal complaint procedures
The Commission questionnaire mailed to law

enforcement agencies in the Southwest as part
of this study included a questioie on the num-
ber of complaints filed with law enforcement
agencies by members of the public. Only 194
agencies reported any complaints against their
employees for 1967. In response to the further
question on how many of the complaints were
made by Mexican Americans, only 70 agencies
responded, reporting a total of 290 complaints
made by Mexican Americans in 1967-4.9 per-
cent of all reported complaints. In view of the
fact that many agencies reporting complaints
did not break them down by ethnic origin of the
complainants, the figure of 6.9 percent is a con-
servative estimate.' The greatest number of
these related to the use of excessive force, closely
followed by complaints about inadequate police
protection.

In most southwestern cities the only body
to which complaints of malpractice by law en-
forcement officers can be addressed is the local
law enforcement agency itself.* It is relatively
easy to file complaints with these agencies. Only
25.8 percent of the respondent agencies required
complaints to be in writing; less than 5 percent
required notarized or sworn complaints. Most

1 Lot a feller description of the questiorsairt, lee the Pref-
ace Aid Chapter *, Infra.

Tiler, is etideace that Mulcts Americans tend to complain
less freoteally lies other group*. 8alavel Martinez, coordisa
tor of the Colorado 0111cre of tc000mie Opportslity, said that
Metiers Armtek's. refrain from complaining about diocria-
laitioa beets* of guide, feat ail a belle that complaints
are fume. literrUir, Oct. 15, Int. A poterty program ad.
ministratot is Los Angeles teaseled that the Iletican Ameri-
can tends to respect authority aid "rcrept that Is gives
sot to him." Interviews conducted by the Western Center of
lAw and Needy la coatitctioa with a stool; of "Seateocing
of Hesleta Araericaas," Hitt, at 164. A Meskaa American
!oath from Los Apples, who described an alleged !oddest of
police /atomics t to the California State A Cigar Committee,
was acted whether be had filed a complaint. He reptcl:

Too sent coosp!rlo. That is something you lost don't
do ilte today, Rhea I came right bete, w*rea I gate ay
name it somehow it gets tact to the Aetits station, they
will pleb me op aid they wilt sit. '01. tie beard about
yore: thee Is gulag t gut it. Los Angeles T. at 145.

*la some treat, complaints may to addressed to the tit;
toostril ee city manager.

[61.8 percent) claim to investigate all com-
plaints received. In a majority of he agencies,
final resolution of complaints rests with the
head of the agency.'

The fact that complaints must be lodged with
the organization of which the accused officer is a
member discourages persons with grievances
from filing their complaints. According to Art
Garcia, director of the American Civil Liberties
Union Police Malpractice Center, located in a
predominantly Mexican American area in Los
Angeles:

In the beginning (when the Center was established)
we tried filing at the local station; then we found it
very unsatisfactory because at the local station (they
were) usually very hostile or defensive with the clients.'

Garcia cited an incident in which he escorted a
complainant who could not speak English very
well to the local precinct, for the purpose of mak-
ing a complaint :
(Wile time I took this fellow who could speak a little
English but he was more comfortable with Spanish. We
went into the station to Ale the complaint, and they
practically called the guy a liar when he answered,
when be had difficulties answering the questions. The
sergeant there told him that they had no obligation
to speak Spanish or to make an attempt to take his
complaint if he couldn't speak English.'

After 2 yeers of operating police malprac-
tice centers in Los Angeles, the American Civil
Liberties Union of Southern California issued
a report extremely critical of the way the Los
Angeles Police Department handled complaints
of police misconduct' The centers were opened
in low-income areas in Los Angeles to simplify
the filing of complaints with the police. From
July 1968 through September 1968, the three
centersone in Watts, one in predominantly
Mexican American I'.ast Los Angeles, and one
in the heterogeneous Venice areareceived a
total of 734 complaints.'

At Enforermewt gototioasaire, &Mon 11/--Complaiats.
Los Angeles T. at 70.it

1/woe Eaforetivatat: the Menet of Reims 110**, see esprit
chap. 1. a. 51 tHereloafter AMY Report).

*ACLU Reticle at 63-464.



Screening by center personnel left 540 com-
plaints involving 039 complainants in which
there was substantial belief that police malprac-
tice had occurred. One hundred seventy-four of
the complainants in these cases were Mexican
Americans.'

A majority of the complaints [70 percent]
was directed against the Los Angeles Police De-
partment,' which shares jurisdiction with the
Los Angeles County Sheriff's Department over
the areas serviced by the centers. The centers
filed 165 formal complaints with law enforce-
ment agencies. Most [128] of the centers' com-
plaints were filed with the Los Angeles Board
of Police Commissioners, which is part of the
police department, and whose procedures bore
the brunt of the ACLU's criticism.

The Loa Angeles Police Department's In-
ternal Affairs Division investigates complaints
filed against the department. If the complaint
is found sufficiently substantial, the officer in-
volved may request a trial before the depart-
ment's board of rights rather than submit to
summary punishment,

The complainant is not always allowed to
testify. Garcia described the handling of one
complaint which involved a Mexican Amerizan
resident of East Los Angeles who was arrested
on an old traffic violation. This man was angry
because he believed that the charge had pre-
viously been satisfied. While he was in jail and
handcuffed, he exchanged words with one of the
officers. According to Garcia, the complainant
was then beaten so severely that he later had to
have two operations on his testicles. lie was
stripped naked, placed in a cell overnight with-
out medical attention and not until the next day,
ow...wwwwww110

*le. it U. flaky It tie toseplatata latottel Isere tits ***
tweplataast. Ot tie 5311 tosolalsaata, Ste wets Nerves at
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when the shift changed, did the guards give him
medical attention." At a disciplinary hearing
before the board of rights, the officer responsible
for the beating was charged with assault; a
separate charge of failure to provide proper
medical attention was also made against him.
The officer was found guilty of failure to pro-
vide proper medical attention, but was acquitted
on the assault charge. The complainant, Garcia
said, was not allowed to testify at the hearing,
although he was present and willing to testify."

Fifty-one complainants were not arrested in
their confrontation with the police and 37 were
arrested who were subsequently cleared of all
criminal charges lodged against them." The
centers were notified of the disposition of 45 of
these 88 complaints by the police department.
In only five instances did the department in-
volved find that its officer had overstepped his
legal authority. In 40 cases, the department up-
held the actions of the officer although no crim-
inal charge was filed against the complaincnt
or the complainant, was acquitted."

In Albuquerque, a Federal probation officer
reported that he complained to the officer in
charge of the detective division about the way
some detectives treat Mexican American nar-
cotics addicts who are under his supervision. Ac-
cording to the probation officer, the detective
captain "simply offers disbelief. Ile could not
believe it. lie thinks I've been lied to by the
addict. That is as far as we have gotten with
it"."

Alfonso Caudillo, a consultant to the Citi-
zens' Interracial Committee of San Diego, Cali-
fornia, told the California State Advisory
Committee that the committetan official city

11 Los Astelts T. at tl.
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agencyhad filed about 60 complaints per year
against the local police department, for the pre-
vious 3 years. During this period, Caudillo
could only recall the complainants prevailing
five times." In one case, according to Caudillo..
the investigators threatened the witnesses with
prosecution:

Again, the witnesses were told by the investigators
that they were concerned because they had caused all
this trouble, and they ended up making a statement
that don't rou know rou can get Into trouble from
making false statements like this?''

Caudillo believes that because of this police at-
titude people in the community are unwilling to
file further complaints.

Chief I,.11I. IIall of the Roswell, New Mexico
Police Department told the New Mexico State
Advisory Committee that he did discipline an
officer if he believed a valid complaint had been
lodged against him." In an interview with a
Commission staff member, however, he also in-
dicated that he felt some obligation to protect
his officers and his department against civil
suits. In one case, Chief Ilan stated, an officer
had used "a little too much force" in arresting
a young Mexican American whom the officer
believed to be drunk. According to his lawyer"
the young man was not drunk, but was suffering
from cerebral palsy and was slightly retarded
(an affliction attested to by other residents).
The young man was released from custody as
soon as the police department was told of this
situation. Chief 'fall stated, however, that the
charges against the young man had not been
dropped. lie said "If they bring a civil suit,
then we will file criminal charges".""

In a small community, internal police review
of complaints may be of particularly limited ef-
fectiveness. In small towns members of the de-
partment are more likely to know each other
socially as well as in their work and their judg-
ments are more likely to be influenced by per-
sonal relationships. The chief of police of Ala-
mos*, Colorado defended the actions of one of
his officers, against whom several complaints had

Los deceits T. at HIS.
ft Atli?.

*Rowell r. at lit
la terrine. mitt Lela P. Comet, Feb. 11, 1242.
litet-sies with Chief L. It. Hall, Peak 2?, 1982.

22

been filed by Mexican Americans, on the ground,
among others, that the officer had problems."

Regardless of the size of the community, the
disciplinary powers of law enforcement agen
cies may be limited by the employment protec-
tion rights of their officers. For example, an em-
ployee of the Denver Sheriff's Department re-
ported that an employee of the department may
appeal any suspension to the personnel director
of the Office of Career Service of Denver. If the
director's decision does not satisfy him, he may
appeal to the career service board and he is en-
titled to an informal quasi-adversary hearing
before the board." If the board upholds the de-
cision, judicial review may be sought. And an
employee is likely to appeal any adverse action
because if he is dismissed, he is barred from any
other career civil service job in Denver." Ac-
cording to members of the Denver Commission
on Community Relations, similar regulations
for the protection of Denver police officers have
inhibited disciplinary action by the chief of
police."

External complaint procedures
In response to public pressure, some cities in

the Southwest have established independent or
quasi-independent police review boards. In Den-
ver, .t he mayor, after rejecting a proposal for a
civilian review board, established a Mayor's
Committee on City-Community Relations to in-
vestigate citizen complaints including com-
plaints of police brutality. The committee is
"advisory" only: it has no subpena power, and
it has no power to enforce its decisions. The
chairman of the committee in the fall of 1967
stated that nine out of 10 complaints involved
the police. Approximately 40 percent of the
complainants are Mexican Americans. The
standard procedure of the committee, according
to the chairman, is a "whitewash." " In the fall
of 1967, the director of the Colorado Commis-

!steeliest with thief Nyit H. Imartoa, Dee. 14, fig?.
Is on else, the complain milted la as 2111 lavestitatioa.
is 'softer cite, the same ulcer allegedly brit a Iteilcia
Americas be arrested tot disterbIag the peat. la No/ember
IN?. Altbovii the retool attested was coavicted et didn't,-
lag the peace aid resistlag arrest. the Ahlb0.14 Coins Cent
ledge remitted dirlag the trial attended br a Cimaimial
staff 'Hon, nit the .beet's are of torte dittos the attest
was "more severe tlaa sectmary."

"faterHesr with Hem fraillle. He? It abet
11.

NIateteme with Maori Tani, Oct. lg. 10111.
['terrine with Clerks Dosl. Dec. 12, al?.



sion on Civil Rights described this agency as a
"toothless tiger" and said that it had achieved
very few tangible results."

In 1968 the city manager of Albuquerque re-
ported the existence of a standing committee to
investigate allegations of police malpractice.
The committee consists of representatives of the
city attorney's office, the police department, and
the city's department of personnel. It includes no
representative of the community. Paul Phillips,
chairman of the New Mexico American Civil
Liberties Union, did not think that the commit-
tee, which is advisory only, provided an effec-
tire remedy to complainants." The city man-
ager, who decides whether or not to follow its
recommendations, said in an interview with a
Commission staff member that the committee
was set up to investigate a much-publicized com-
plaint by a white woman agairst the police. The
city manager said that he knew that the woman
was "lying," and, therefore, he appointed a com-
mittee to handle this matter." The committee
found that the police had not abused her but
recommended several changes in police pro-
ceduresa decision which implied a political
compromise." At the time of the interview,
there were no cases pending before the commit-
tee." Neither the Denver nor the Albuquerque
committee made any effort to publicize its avail-
ability to citizens' complaints."

Obstacles to litigation
Another impediment to redress of grievances

against police rnslprectices is the reported reluc-
tance of many lawyers eligaged in criminal prac-
tice to bring suits against the police. Manuel
Aranda, a lawyer practicing criminal law in
Bast Los Angeles, rtated that Bernal Mexican

mericans had asked him to file suits agemst
the police because of alleged brutality. Aranda
refers such complaints to attorneys specializing
in civil litigation but generally does not en-.....1

Isterrie* will James Reynolds, Oct. l& 180. The Col -
rado Committees os CIrt1 Melts lam is posers vile%
root& *stile It to redress remotes 'profit poncerbea ; sad.
therefre, 11 shat Wet to:dilate t tie wafer's. esaaltter.
Tim esaalsolos has 'remodel Is obtalatig the Matter et
some Whew; to limit dirty posts as a matt el toaidalata
agalatt tits. IL

Arbeireerosi T. at 11-4).
IsterrIew will G. 0..1tobettoos, Fes,* nes
Pd.; Alimrteiroe T. at di.
latent'', atti O. D. Itobettses, Eli SS, Md.
ft.; laterrIew with Charles Doti. Dee. 11,

courage complainants to sue because of the ex-
pense and the slim chance of success."

Arend' stated that he frequently receives
complaints of police misconduct from clients
who are defendants in criminal actions." He
does not raise this issue in their defense. In
many cases he believes that his clients provoked
the assault. He also feels that to raise the issue
would jeopardize his good relationships with
the district attorney's office and the police. Ar-
anda explained that the success of a criminal
defense depends in large part on negotiations
with respect to the charge and the sentence and
if he were to bring accusations against the po-
lice, he would find prosecutors "less receptive"
to his proposals for disposition of other masa."
Armando Morales, chairman of the police com-
munity relations board of the Council of Mexi-
can American Affairs in Los Angeles, stated
that most Mexican American attorneys in Los
Angeles are unwilling to jeopardize their good
relationship with the district attorney's office
by representing plaintiffs in police malpractice
cases."

Alfred Figueroa, a resident of Blythe, Cali-
fornia, describes his difficulties in finding a law-
yer to file a suit against the police department.
The lawyer who had successfully defended Fi-
gueroa against the charge brought after the ar-
rest in which Figueroa was beaten initially
agreed to file a suit against the police depart-
ment but later refused to take the case. He
reportedly told Figueroa:
Um sorry, Alfred, I can't do tothttg about It because
I're got to lire here In this town and I am going to
make bad rehalous If I do this.*

Figueroa then retained an attorney from a
neighboring town who delayed filing and as
Figueroa put it, "just led me on and led me on".
Finally, the attorney told him that the odds were
against him, that no case of this kind had ever
been won in Riverside County and advised him
to drop the case."

Most civil actions against policemen are
brought under 18 U.S.C. 1983, a Federal statute
which makes liable any person acting under
arimerammiliMiar

Loa Aspire T. at
Id.
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color of law who deprives any othe: citizen of
his rights, privileges, and immunities under the
Constitution, but few cases are brought based
on police misconduct."

Only twc of these cases were brought by Mei-
can Americans and (before Mr. Figueroa's suit)
only one had been won by a Mexican American
in California."

Local prosecution of officers
There were few reports of successful local

prosecutions of law enforcement officers for il-
legal actions against citizens in the five States
studied. In several cases involving allegations
of serious misconduct, no indictment was
sought by local authorities." In a few cases in
which the alleged use of excessive force resulted
in the death of the victim, local authorities
sought to prosecute the officer for homicide. In
Stanton, California and Denver, Colorado, two
such cases were dismissed by the judge after
presentation of the prosecution's case."

According to Dr. Robert Hausman, former
medical examiner of Bexar County, Texas,
which includes San Antonio, 19 persons were
killed by the San Antonio police from 1956 to
1968; three officers were indicted by the grand
jury as a result of these deaths, and in only one
case was the officer involved convicted of an
offense. Although at least 10 of these cases were
presented to a grand jury, no indictment was
handed down in most of them. Dr. Hausman
thought that the district attorney was not
anxious to obtain indictments and believed that
this was the main reason so few were returned.

The doctor added that in most such cases, the
stories of the citizen and of the policeman differ
widely and juries tend to believe the police. In

" In Ginger and Bell : "Police Misconduct LitigationPlain-
tiff's Remedies," Vol. 15 of American Jurisprudence Trials,
1908, pp. 580-90. Recently the total number of cases tiled
under that statute has increased dramatically, but it is not
known how much of the increase involves suits against police-
men. Note, Grievance Response Mechanisms for Police Miscon-
duct, 55 Va. L. Rev. 920, D. 54.

Lucero v. Donovan, 300 F. 2d 441 (9th Cir. 1902), 354 F.
2d 16 (1905), involving the illegal arrest and search of a
Mexican American woman in Los Angeles who was insulted,
forced to submit to a humiliating bodily search, detained over-
night and then released without charge. On Aug. 22, 1966,
plaintiff recovered 45,000 in damages against the officers in-
volved (reported in Civil Liberties Docket, Vol. XIII, 1967-
1908, at 74-75, pub!Ished by Ann I'. Ginger, Berkeley, Calif.).

" These include the Fuet.les case, the Figueroa case, and
the Barba case, described in chap. 1.

" Los Angeles T. at 302-09 interview with Mose Tru-
jillo, Nov. 13, 1967.
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one instance which involved a charge of assault
on an officer, the officer claimed to have shot a
suspect in self-defense from the front, while the
suspect claimed to have been shot from the back.
Dr. Hausman examined the wound and found
that the bullet had entered from the back. He
testified to that etket, but the jury convicted the
defendant of aggravated assault on the
policeman."

The Commission heard of only one instance
in which an attempt had been made to prose-
cute an officer for an assault that did not result
in the death of the victim. The incident at Pecos
Memorial Hospital described earlier," in which
Officer South was accused of assaulting Mr. and
Mrs. Contreras and Mrs. Alvarez, led Alva
Archer, at that time district attorney for the
143d Judicial District of Texas (which includes
Pecos), to seek a grand jury indictment against
Officer South for assault.

Archer testified at the Commission hearing
that the testimony of Mrs. Alvarez, Mrs. Con-
treras, and Mrs. Kerr given at the same hearing
was substantially identical to their testimony
before the grand jury." The grand jury did not
bring an indictment against Officer South. At
the Commission hearing Archer refused to spec-
ulate on what led the grand jury to return a no
bill. However, he did state that if he had had
the authority, he would have proceeded against
Officer South by filing a sworn complaint and
information, which would have initiated a
prosecution without the necd for grand jury
indictment."

The grand jury did make a statement, which
became a matter of public record, that the jurors
believed Officer South had not acted in a man-
ner befitting a member of the department of
public safety." Archer implied that the jury

"Interview with Robert Hausman, M.D., Oct. 8, 1968. Dr.
Hausman was deeply concerned by what be considered to be
the increasing violence of police officers against citizens and
the unwillingness of the San Antonio City Council even to
investigate this problem. He was forced out of his position,
he alleged, because of his attempts to obtain an investigation.
Dr. Hausman is now chief deputy medical examiner for
New York City.

"See supra pp. 3-4.
San Antonio Hearing at 696. Mrs. Starley and Mr.

Heath (see supra p. 3 n. 13) also testified before the
grand jury. Mrs. Starley, in an interview with Commission
staff members, corroborated Mrs. Kerr's version of the inci-
dent. It is not known what Mr. Heath's testimony was. Mr.
Archer was also concerned about two other instances of
alleged misconduct by Officer South concetning which testi-
mony was also presented to the grand jury.

41 Id. at 693.
441 Id. at 699.



may have believed some of the charges brought
against Officer South but may have regarded
criminal punishment as too severe. Archer
testified :

I think some of [the jurors] may have thought that
maybe he would be transferred, or something like
that"

Archer's testimony also illustrated other
obstacles which may interfere with a prosecu-
tion based on police malpractice. 'According to
Archer, Officer South's superiors tried to dis-
suade Archer from bringing an indictment."
The community climate apparently was also
quite hostile. Mrs. Kerr testified that during the
week before her appearance before the grand
jury, she received an anonymous phone call.
She stated :
(The caller) asked me, was this Mrs. Kerr, and I
told him yes. And he told me that it I was smart I
wouldn't testify in front of the grand fury and before
I had a chance to say anything else be hung up."

Archer considered it extremely difficult to have
any success in cases like this."

Retaliation by police officers against
complainants

Matt Garcia, the Texas lawyer who testified
at the Commission's San Antonio hearing con-
cerning police treatment against Mexican
Americans by law enforcement officials in small
towns in south Texas, was asked whether
Mexican Americans had any remedy. He
replied :

Well, first of all, it is getting them to get up enough
nerve to come in and complain. I have had dozens of
people come from these small towns and tell me about
their story, give me the facts of the case, and I have
told them, well now, you understand that beyond
doubt there Is going to be reprisals. You have to be a
man of a lot of intestinal fortitude to take r. witness
stand in the man's town and tell what he had done to
you. It you are willing to do this, well, I have the
willingness and the ability to go in and help you, be-
cause I'm not afraid.

And many time they never come back . . . . And,
really, you can't blame them. There are a lot of re-
prisals in these little towns,"

.11 Id. at 698. Officer South was subsequently transferred to
Brownsville, Ter.

11/6/. at 698-97. Interview with Mr. Archer, Monahahs, Tex.
Sept. 12, 1968.

41 Id. at 692.
10 Id. at 702-03.
it Id. at 871.

Natividad Fuentes, a Mexican American from
Uvalde, Texas who alleged that he had been
beaten by State highway patrol officers on
January 7, 1968 when arrested for an alleged
driving offense, complained to the Federal Bu-
reau of Investigation (FBI)." Soon afterwards,
according to Fuentes, the deputy sheriff against
whom the complaint had been lodged filed
further charges against him, and he was forced
to post additional bond to avoid going to jail.
Fuentes was convinced that the additional
charges were filed in retaliation for lodging a
complaint with the FBI. Another member of
the Mexican American community in the same
town, shortly after calling a meeting to discuss
this case, reportedly was charged by a deputy
sheriff with passing a bad check for $5. The
charge was based on an incident occurring a
year before the meeting took place. Although
the charge was dismissed, it was interpreted
by the Mexican American community as another
attempt at retaliation or intimidationP

A Mexican American narcotics addict in Al-
buquerque, New Mexico, complained to the po-
lice department in October 1967, that he was
constantly being harassed by a particular police
officer. He told the New Mexico State Advisory
Committee that approximately 1 month there-
after the officer against whom he had made the
complaint arrested him in a bar and took him to
the city jail. According to the addict, the officer
escorted him to the station house elevator and
hit him. He stated :
. . . I had a cigarette In my hand and I was taking a
puff off the cigarette when all of a sudden my glasses
flew off. He slapped me on the side of the jaw and I
asked him what was wrong with him. 'Why are you
hitting me?' And he mid: 'Oh, you want to talk to the
lieutenants about me?' and I said: 'Sure, I want them to
tell you to leave me alone.' "

He claims that he was insulted and severely
beaten by the officer. He was charged with

S3 Interview with NativIdad Fuentes, Apr. 12, 1968.
"Mike Gonsales, the lawyer who represented Fuentes, re-

ported that he himself was threatened because of his efforts
to obtain Federal Intervention in the Fuentes case. He testi-
fied at the Commtssion's San Antonio bearing that after the
Department of Justice fled a criminal information In Federal
court, be received telephone calls threatening his life and that
of his family and an attempt was made to burn his house
down. "So these people are really ruthless," he said. "They
stop at nothing to try to intimidate or to eliminate you." San
Antonio Hearing IA 672.

14 Albuquerque r. at 71.
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drunkenness and resisting arrest, but he says
that his sentence was suspended when his lawyer
gave the judge a medical report on the injuries
inflicted in connection with the arrest,

Rev. John B. Luce, an Episcopal priest
familiar with the Mexican American community
in Los Angeles, alleged that the sheriff's depart-
ment broke up a college recruiting session at a
neighborhood "Coffee House" in 1967 in retalia-
tion for complaints against the department. In
order to attract the interest of young people,
Mexican and black Americans had organized a
series of "educational happenings" including
rock and roll bands and Mexican American
speakers. Father Luce described how the sher-
iff's department broke up one of the meetings:

This happening was going on, and the assistant direc-
tors of the colleges, the deans were there, and were
signing up the kids in their preliminary applica-
tions . . . there was wonderful dialogue going on, there
was motivation and you could see the kids signing up.
The meeting was ending; the Los Angeles Sheriff's De-
partment arrived ; put many, many of the participants

26

against the wall, searthed them and cited three of the
youngsters for selling coffee without licenses."

Father Luce believes that the arrests were made
in retaliation for the assistance given by regular
patrons of the coffee house to a, group of Mexi-
can Americans who had organized to protest
an incident of police brutality.

Summary
In the Southwest, administrative and ju-

dicial remedies for illegal police acts such as
the ones described earlier in this report, are
inadequate to provide prompt and fair redress.
Police complaint procedures are not procedur-
ally fair and seldom result in disciplining
officers. External administrative review is
practically nonexistent and civil and criminal
litigation of police brutality eases is rare.
Finally, instances of police retaliation against
complainants indicate that to pursue any
remedy against police abuse may be dangerous
to Mexican Americans.

u Los Angeles T. at 48-49.



Chapter 4

Federal Remedies
Background

The principal Federal criminal sanction
against violence or other unlawful action by
State and local officials is Title 18, Section 242
of the U.S. Code. It provides:
Whoever, under color of any law, statute, ordinance,
regulation, or custom, willfully subjects any Inhabitant
of any State, Territory, or District to the deprivation
of any rights, privileges, or immunities secured or pro-
tected by the Constitution or laws of the United States,
or to different punishments, pains, or oenalties, on
account of such inhabitant being an alien, or by reason
of his color or race, than are prescribed for the punish-
ment of citizens, shall be fined not more than $1,000 or
imprisoned not more than one year, or both and if death
results shall be subject to imprisonment for any term
of years or for life.'

Section 242 is not limited in its scope to vio-
lence motivated by the race or ethnic back-
ground of the victim' It is, however, a weapon
against discriminatory law enforcement since
minority persons may be less likely than others
to obtain local redress.

This section is enforced by the Civil Rights
Division of the Department of Justice headed
by the Assistant Attorney General in charge.
In August of 1969 there were 92 attorneys as-
signed to the Division.° Until September 1969,
the Division was divided into sections covering
geographic areas. The western Section included
jurisdiction over the five Southwestern States
covered in this report.' On September 24, 1969,
the Division was reorganized from a geographi-
cal to a functional form. Complaints of police
violence previously handled by the western or

" IS U.S.C. 242 as amended by Title I of the Civil Rights
Act of 1968. Other related criminal statutes are 18 U.S.C. 241
which prohibits conspiracies to prevent citizens from exercis-
ing their rights or privileges under the Constitution or laws
of the United States ; and Title I of the Civil Rights Act of
1968, 18 U.S.C. 245, which sets forth criminal sanctions for
the use of force or threat of force to interfere with the
exercise of specific federally protected rights. Unlike Section
242, however, these statutes are not sbecifically directed to
misfeasance by State officiate.

U.S. v. Classic, 313 U.S. 299 (1941).
Telephone conversation with Gerald P. Chopptn, Chief,

Administrative Section, Civil Rights Division, Aug. 18. 1909.
As of August 1969, 12 attorneys were in this section, none

of whom was Mexican American. Id. See also interview with
David Norman, Deputy Assistant Attorney General, Civil
Rights Division, Department of Justice, July 14, 1969 (here-
inafter referred to as Norman interview).

other geographical sections are now assigned
to the Criminal Section .°

Investigations of violations of Section 241
and 242 may be initiated by individual com-
plaints to local FBI offices, to the local U.S.
attorney, or to the Department of Justice head-
quarters in Washington, D.C.

The Department and U.S, attorneys may also
request an investigation of an incident on their
own initiative .° The Federal Bureau of Investi-
gation, as the investigative arm of the Depart-
ment of Justice, is required by instructions from
the Civil Rights Division to conduct prelimi-
nary investigations of all apparent violations
of §§ 241 and 242.7 A preliminary investigation
usually consists of interviews with the victim,
with the law enforcement officer who is the sub-
ject of the complaint, with some, but not neces-
sarily all, of the witnesses, a check of medical
records or reports, arrest records or reports, and
photographs of the victim if the injury is recent
and visible.° The preliminary investigation and
report is designed to enable the Civil Rights
Division to determine whether there has been a
violation of Federal law. If it appears that such
a violation has occurred, the Division requests
the Bureau to conduct a full investigation .°

The Assistant Attorney General in charge of
the Civil Rights Division approves all recom-
mendations for prosecution which are made by
staff attorneys."

The standard for initiating a prosecution is
based on whether the Department believes it can
prove a violation. The probability of success is
not a criterion."

Memorandum No. 69-4 of Sept. 24, 1909, to all person.
nel, Civil Rights Division, Department of Justice. Under the
new plan, the Criminal Section was expected to be manned by
15 attorneys and two research analysts, as well as a chief
and deputy chief.

old.
if there is not no apparent violationfor example, where

a private individual rather than a law enforcement officer is
the subject of the complaintthe FBI refers the complaint to
the Department of Justice for Instruction. Norman interview.

Norman interview.
Id.

15 Id. Decisions not to prosecute are made by the Division's
attorneys. They are not reviewed at a higher level, except in
cases where the victim of the alleged violation died. In that
ease, the bead of the Division reviews the decision.

It id.



Need for more intensive Federal investi-
gations

This study of enforcement of Section 242 in-
dicates that it would be strengthened by more
intensive investigations of alleged violations.

The Commission staff heard several com-
plaints concerning investigation of allegations
of police misconduct toward Mexican Ameri-
cans. One of the most serious criticisms by Mexi-
can Americans arose in 1968 in the case of
Natividad Fuentes, a resident of Uvalde, Texas.

According to Fuentes," on January 7, 1968,
he was driving home with his wife from a
nearby town when his car spun out of control
on an icy highway. The car came to a stop on
the shoulder on the wrong side of the highway.
Shortly thereafter, two highway patrolmen ac-
companied by a deputy sheriff from Uvalde,
stopped to see what had happened. Mr. and
Mrs. Fuentes were still sitting in their car,
shaken by the accident. Fuentes explained that
the highway patrolmen yanked open the door
on his side of the car, jerked him out, accused
him of being drunk and, without apparent prov-
ocation, one of them began hitting him over the
head with a blackjack. He was taken to jail
without any charges having been filed and the
next morning was charged with drunken driv-
ing and released on his own recognizance by the
county judge. He immediately went to his doc-
tor who ordered him to stay in bed because of
the gravity of his injuries. After he reached his
home, the two patrolmen who allegedly had at-
tacked him and the deputy sheriff reportedly at-
tempted to rearrest him and desisted only when
Fuentes convinced them that he had been re-
leased on his own recognizance.

He and other members of the Mexican Ameri-
can community believe that the members of the
Texas Highway Patrol and the deputy sheriff
are prejudiced against Mexican Americans and
that their actions in this and other cases were

" Interview with Natividad Fuentes, Apr. 12, 1968. See
also interview with Gilbert Pompa, Apr. 0, 1968, a repre-
sentative of the Department of Justice Community Relations
Service, who was familiar with this case.

motivated by bias." His attorney filed a com-
plaint with the Federal Bureau of Investigation
in January of 1968.

On March 23, 1968, an FBI agent called
Fuentes to discuss the case with him over the
telephone. When Fuentes requested a personal
rather than a telephone interview," the agent
who visited him reportedly spent only 5 minutes
talking to him. During this time the agent, ac-
cording to Fuentes, did not ask a single ques-
tion pertaining directly to the alleged beating
but merely asked whether he had had any pre-
vious arrests " and whether h was actively sup-
porting two local Mexican American political
candidates.

When the Commission investigated this case
in April of 1968, no action had been taken by the
Department of Justice on the report of the
FBI's preliminary investigation."

Concerned about the apparent inadequacies
of this investigation, on May 20,1968, the Gen-
eral Counsel of the Commission wrote to the
Civil Rights Division of the Department of
Justice, forwarding a copy of the Commission's
investigative report and suggesting further in-
vestigation of the case by the Department."
A Civil Rights Division attorney reinvestigated
the case and on June 28, 1968, the Department of
Justice filed an information charging Patrolman
William R. Gerth of the Texas Highway Patrol
with assaulting Natividad Fuentes in violation
of Section 242 of Title 13 of the U.S. Code,

12/d. Other Mexican Americans interviewed In Uvalde
alleged that the deputy sheriff broke up a Mexican American
dance and beat up a 22-yearold Mexican American in order
to get information about his brother. Interview with Jose
Drlegas and Gabriel Tafolba, Apr. 12, 1968.

"Fuentes believes that the agent called him from the
office of the local sheriff against whose deputy the complaint
bad been filed.

"Such questions would be relevant only if his actual com-
plaint were heard and hence his credibility placed in issue.

" At first the FBI agent who bad been assigned to investi-
gate the complaint claimed that efforts to locate Fuentes were
unsuccessful. Letter of Feb. 19, 1968, from J. /dyers Cole,
Special Agent to Fuentes, (Copy in Commission files). Fuentes
said that because of his injuries he was at home every day and
that he did not believe that the agent had tried to contact
him. Interview with Natividad Fuentes, Apr. 12, 1068.

" Letter from Howard A. Glickstein, General Counsel of the
Commission. to Stephen J. Pollak, Assistant Attorney General,
Civil Rights Division, May 20, 1968.
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which prohibits the infliction of summary
punishment under color of law."

Mrs. Contreras and Mrs. Alvarez, alleged vic-
tims of the Pecos incident mentioned earlier,"
testified at the Commission's San Antonio hear-
ing that as of December 1968, 6 months after
the incident which they described, they had not
been contacted by Federal agents. However, the
FBI was conducting an investigation of the in-
cident and had interviewed Joan Kerr, a witness
to the incident who testified at the San Antonio
hearing.

The victim of an incident of alleged police
malpractice in Albuquerque, New Mexico re-
ported that she was never interviewed by the
agents who investigated the case. The arrest and
alleged beating in April 1967 of Mrs. Valencia
Douglas, a Mexican American woman in Albu-
querque, of her children, and of a neighbor,
Cathy Wagner,2° was a subject of investigation
but the Department of Justice," in response to
a Commission inquiry, indicated that the Bu-
reau agents did not interview either Miss Wag-
ner's mother, an eye-witness, or Mrs. Douglas,
who had moved to El Paso, Texas." The De-
partment closed the file on the basis of a finding
that the complainants assaulted the police
officers."

"Department of Justice pleas release, June 28, 1968. Since
a violation of Section 242 is only a misdemeanor, the Depart-
ment of Justice may start a prosecution under it either by
indictment or the filing of an information. Fed. Rules of Crim.
Procedure 7(a). Subsequently the Department of Justice
withdrew the information which had been filed and proceeded
to seek an indictment of Patrolman Gerth from the Del Rio
grand jury. The grand jury refused to return an indictment on
Feb. 1, 1969. According to Ted Butler, U.S. attorney In San
Antonio, the grand jury did not return an indictment because
Mrs. Fuentes testified that the other patrolman, who accom-
panied Patrolman Gera, hit her husband. (If that is the
case, it is not clear why the other patrolman was not in-
dicted.) Telephone conversation with Ted Butler, Feb. 5, 1969.
According to Gabriel Gutierrez, an attorney who was em-
ployed by the Civil Rights Division of the Department,
Fuentes himself speaks poor English and his own testimony
could not be adequately presented to the grand jury in the
absence of a Spanish-speaking attorney from the Department.
The Fuentes case was presented to the grand jury a week after
Gutierrez, one of the few Spanish-speaking attorneys at the
Department, left the Department. Telephone conversation with
Gabriel Gutierrez, Apr. 9, 1969.

" Supra pp. 3-4.
"Supra p. 6, n. 25.
"Letter from John Doar, Assistant Attorney General for

Civil Rights, to Howard A. Glicksteio, General Counsel of the
Comn.ission, Nov. 8, 1967.

"She allegedly moved because of police action following
the incident. Interview with Gene Hill, Albuquerque, N. Mex.,
Feb. 5, 1968. A number of charges had been filed against them.
They were all dismissed, however, except for a disorderly
conduct charge against Mrs. Douglas. She was convicted and
fined $50, but the fine was suspended. Id.

"Letter supra, n. 21.

30

On December 11, 1968, three members of the
Commission heard two Mexican Americans
from Los Angeles, Mrs. Socorro Barba and
Jesus Dominguez, describe two alleged incidents
in which they were involved." A transcript of
their testimony was forwarded to the Depart-
ment of Justice in January 1969.25 After
number of requests for a report on these cases,
the Commission was informed on September 25,
1969 that the Department of Justice had deter-
mined that the cases lacked prosecutive merit."
Commission staff review of the investigative
files indicated that in neither case were the
officers involved interviewed and that insufficient
efforts were made to obtain an interview with
one of the alleged victims, Jesus Dominguez.
The file also contained no record of the outcome
of criminal charges pending against Mr.
Dominguez and arising from the same inci-
dent." The investigation of Salvador Barba's
complaint did not include an independent check
of his medical record nor an interview with per-
sons his mother claimed had witnessed the
incident. Instead, the agents relied entirely on
local police interviews with these witnesses and
with doctors who had treated Sahrador
Barba. The victim's complaint and the local
police investigation record contained incon-
sistencies which were never resolved by Federal
investigation.

Some Mexican Americans also accused agents
of bias during their questioning of complain-
ants. A young Mexican American from Uvalde,
Texas, complained of being mistreated and
beaten by a Uvalde County Deputy Sheriff.
In a sworn affidavit, the complainant states that
the Federal agents who contacted him called
him a "damn liar." "

Alfred Figueroa, a Mexican American resi-
dent of Blythe, California, complained to the
FBI that he had been beaten by the local
police." Figueroa told the California State

" See supra chap. 1.
25 Letter to the Honorable Ramsey Clark, Attorney General,

from Howard A. Glickstein, Acting Staff Director of the Com-
mission, Jan. 8, 1989.

9, Letter from David L. Norman, Deputy Assistant Attorney
General, Civil Rights Division, to Lawrence B. Glick, Acting
General Counsel of the Commission, Sept. 25, 1969.

"Two trials of charges against Dominguez resulted in hung
juries. Subsequently, the district attorney dismissed all
charges against him. See chap. 1, no. 21.

" Affidavi t of Gilbert Chapa de Leon, Jan. 6, 1969, in the
Commission's files. This complaint has been submitted to the
Department of Justice and is currently under investigation.

" See supra p. 3.



Advisory Committee that the agent who came
to see him showed clearly that he did not believe
his story and asked whether he might not have
been under the influence of drugs. Figueroa who
has fought the use of drugs by members of the
Mexican American community was shocked and
insulted by this allegation and refused to con-
tinue talking to the agent." The investigation
did not result in any Federal action.

Processing of complaints
Permission was obtained from the Depart-

ment of Justice for Commission legal staff to
review its investigative files of complaints from
the Southwest involving Mexican Americans.
The Department authorized staff members to
review inactive [ "closed "] files involving com-
plaints made since January 1, 1965, a cut-off
date chosen by the Commission." Commission
review of the Department's files showed that
256 such complaints have been investigated
from January 1965, to June 1969. About 100
files were reviewed and summarized by Com-
mission staff members.

Each of these files contained the reports of
at least a preliminary investigation of the corn-
plaint by the Federal Bureau of Investigation,
as well as a statement of the Department of
Justice's grounds for closing the file. Some con-
tained records of local action taken. Only one
example of a full investigation was found
among the files reviewed.

There have been very few prosecutions of
police officers under 18 U.S.C. 242 based on
complaints by Mexican Americans. Only two
such cases appear to have been brought, one a
current prosecution and the Fuentes case noted
above." The principal obstacle to more frequent
prosecution is lack of adequate proof of the
allegations in the complaints." More aggressive
initial investigation and more frequent reinves-
tigation by Departrrent of Justice attorneys
could potentially h. .e produced such evidence
in additional cases. In most cases reviewed, the
statements of the victim and of the officer in-
volved were in direct conflict. In most cases the
victim claimed that an officer used excessive

I/ Los Angeles T. at 278-9.
la Letter from David L. Norman, Deputy Assistant Attorney

General, Civil Rights Division, to David Rubin, Acting General
Counsel of ttie Commission, Apr. 7, 1969.

°I Norman interview.
ofd.

force to effect his arrest or attacked him after
his arrest. The officer most commonly claimed
that the victim resisted arrest or threatened him
physically and that, although force was used
against the victim, it was no more than was
reasonable under the circumstances. In view of
these conflicting statements, determination as to
whether there has been a violation of 18 U.S.C.
242 can only be made on the basis of independ-
ent evidence or an assessment of the credibility
of the statements of the direct participants,
especially since the question is often not
whether force was used, but whether the force
used was excessive under the circumstances.

Commission review of the files raised the
question of whether the Department's standards
of what constitutes independent evidence might
not be too rigid. In several instances, members
of the victim's family made statements which
corroborated the victim's claim that excessive
force was used but no effort was made to inter-
view these witnesses to assess their credibility.
For example, a Mexican American family called
the police because one of its members collapsed
from alleged drunkenness. When the chief of
police arrived, according to their statements to
the FBI, he beat the victim unconscious with his
gun. It was determined that the case lacked
prosecutive merit on the ground that there was
no independent evidence of whether the vic-
tim's injuries were inflicted by the chief of po-
lice or by the fall he had suffered before the
chief's arrival. Members of the family could
have testified to events before the chief's arrival
and medical evidence uncovered by the FBI
investigation tended to confirm that the injuries
were the result of a beating. The incident oc-
curred late at night and there were no witnesses
other than members of the family.

In other cases, which were not prosecuted,
friends of the victims witnessed their arrests
and could testify as to the events which took
place during the arrests. These potential wit-
nesses, like the victims themselves, were usually
Mexican Americans. They were often poor, and
occasionally they had themselves been involved
with the police on previous occasions. However,
whatever information they had could have been
obtained and evaluated.

In some instances, not all of the potential
witnesses were located or interviewed by the
Bureau and Department attorneys did not re-
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quest that they be interviewed. In one case, for
example, a Mexican American who was arrested
for alleged drunkenness claimed that upon his
release he was hit by two officers, but the officers
asserted that he stumbled because he was still
drunk. The victim's brother-in-law, who was
present at the time of his release, was not
interviewed.

None of the files reviewed indicated that at-
torneys had reinterviewed either the victim or
the officer before the decigion was made that the
case lacked prosecutive merit, notwithstanding
the fact that in a number of cases, the officer's
statement would appear to lack credibility.
Claims that the victim was injured because he
fell or stumbled during arrest were so frequent
and made under such diverse circumstances as to
be suspect. Other explanations of injuries suf-
fered by arrested persons were difficult to be-
lieve. In one complaint, in which it was alleged
that an officer beat a Mexican American in a
cell at the stationhouse, the officer claimed that
the prisoner attacked him after he removed his
handcuffs and that the victim's serious injuries
were received while the officer had to fight his
way out of the cell. Although the stationhouse
was filled with other officers, this particular offi-
cer did not call for assistance and claimed that
it was department policy to have only one officer
remove prisoners' handcuffs." Reinterviewing
witnesses in such situations might be useful, as
shown by the example of the Fuentes case, pre-
viously described. Even without a witness, in
some cases the victim's testimony might be more
convincing than the officer's, with the result that
such cases might have been successfully
prosecuted."

Several law enforcement officers were the sub-
ject of more than one complaint. The Commis-
sion's review, however, showed no evidence that
the number of complaints against the same offi-
cer influenced the decision of whether or not to
prosecute a case against him. Nevertheless, it
would seem reasonable to assume that com-
plaints against an officer who is the subject of
several complaints should be investigated more

"The other officers present at the stationhouse all stated
that they were aware of the struggle but did not intervene.

"Although no cases were found where an indictment was
sought in a one-to-one situation [where the case rested on the
testimony of the victim and the officer alone], David Norman
stated that such cases should be presented to a grand Jury.
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carefully than others." Preventive methods of
dealing with officers who may be unfit to serve
could avert needless tragedies. Some of the law
enforcement officers involved in the Pecos and
Uvalde incidents already described [as well as
in the south Texas incident described in chap-
ter 1] had figured in other complaints. A San
Antonio policeman who was the subject of three
complaints by Mexican American juveniles was
shot and killed by a young Mexican American
whom lie arrested. Although it is not known
whether his reputation in the Mexican American
community bore any relation to his death, a dif-
ferent course of action might have averted this
outcome.

Generally, the investigative file shows
whether any local complaints were filed against
an officer and whether any local action was taken
against him as a result of these complaints. Al-
though the stated policy of the Department is
to prosecute violations even if an officer has
been subject to local disciplinary action," no
cases in which this had occurred were found. In
most cases, the local proceedings, whether ad-
ministrative or judicial, did not result in any
adverse finding, and the Department's investi-
gation often was limited to reviewing a tran-
script of these proceedings. While it may be
justifiable for the Department to concentrate
its efforts on those communities which make no
efforts to punish those guilty of police abuses,
to place too much reliance on local action sub-
verts the purpose of the Federal remedy. Minor-
ity citizens may not obtain adequate redress of
their grievances at the local level and, therefore,
Federal enforcement should be independent.

The necessity for independent Federal action
is illustrated by a case which involved a Mexican
American who was shot and killed by a San
Antonio policeman. The case was presented by
the local prosecutor to the local grand jury,
which recommended that the officer not be in-
dicted for his actions. Two years later, the De-
partment of Justice closed its investigative fires

"This question was discussed with David Norman, Deputy
Assistant Attorney General of the Civil Rights Division, dur-
ing the interview of July 14, 1080, supra n. 4. Norman said
that soonor or later such officers are caught in flagrant viola-
tion of 18 U.S.C. 242. He cited Sheriff Jim Clark of Selma, Ala-
bama, as an example. In the anonymity of a large South-
western city evidence of flagrant violations is not as likely
to come to national prominence, even though an officer may
continue to violate the law.

21 Norman interview.
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on this case with the reason (among others)
that "prosecution of a white [sic] police officer
for the shooting of a Mexican [American]
would have little chance of successful prosecu-
tion in the Southern District of Texas." This
statement is contrary to the purposes of Federal
civil rights legislation.

Finally, a review of the investigative files
occasionally shows a tolerance for illegal police
action which seems incompatible with a cioar
commitment to enforcing 18 U.S.C. 241 and 242.
In one case, the U.S. attorney recommended
against prosecution even though in his words
"technically more than reasonable force may
have been used". The Department accepted his
recommendation." According to the FBI in-
vestigation, the victim suffered a severe beating.

In several other cases, verbal resistance to
arrest and verbal provocation or abuse were
considered sufficient to justify the use of force
by law enforcement officers. In still another
case, officers seeking to arrest a young Mexican
American for a minor traffic violation, broke
down the door of his house and arrested and beat
his older brother who refused to let them into
the house. According to the investigative report,
the only charge against the older brother was
that of resisting arrest. A local judge dismissed
the charge and admonished the officers for the

n The local U.S. attorney reviews every case under 18
U.B.C. 242 with the Department. His recommendation as to
its disposition is usually, although not invariably, followed
by the Department. Norman interview. For a discussion of the
role of the U.S. attorney in such cases, see the Commission's
1981 report on Justice, at 84, supra D. 3, Preface.

arrest. But the local U.S. attorney recommended
against prosecution because "the officers' actions
were consistent with their luty to take subject
into custody". He added that it "would have
been nicer" [sic] if the officers had obtained a
warrant before entering the victim's residence.
The Department of Justice agreed with his
recommendations.

In a recent interview, Attorney General John
N. Mitchell was quoted as saying:
"I don't conceive it to be a function of the Department
of Justice to be a policeman of policemen . .."."

However, the Commission believes that the De-
partment of Justice must perform that function
if it intends to properly meet the legal require-
ments of 18 U.S.C. 242 and give to minorities
the legal rights afforded them by this law.

Summary
The principal Federal criminal sanction

against unlawful action by law enforcement of-
ficials is 18 U.S.C. 242. This statute prohibits
State officials from depriving individuals of
their constitutional rights. It is enforced by the
Civil Rights Division of the Department of
Justice. Investigations for the Department are
handled by the Federal Bureau of Investigation.

More aggressive investigations, taking into
account prior complaints against the same of-
ficer and showing less deference to local action,
can make this sanction more effective.

*N.Y. Times, Aug. 10, 1969, f 8, Part I (magazine), at 75.
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Chapter 5

Jury Exclusion
The Commission found serious and wide.

spread undorrepresentation of Mexican Ameri-
cans on grand and petit juries in State courts in
many areas of the Southwest.'

Qualifications of jurors
In the five Southwestern States covered by

this study (Arizona, California, Colorado, New
Mexico, and Texas), both grand jurors and petit
(trial] jurors must be 21 years of age and citi-
zens of the United States. All of the States re-
quire residency of varying lengths and all of
them disqualify for jury service persons con-
victed of felonies.' Arizona, California, and
Colorado require ability to speak and under-
stand English.' Texas requires jurors to be able
to read and write' New Mexico alone, by statute,
does not require jurors to speak or understand
English. All the States except Colorado require
jurors to be of sound mind, a requirement to

Since 1880, the principle has been establIshed that exclu-
sion of persons from jury duty on the basis of race or color
violates the equal protection clause of the 14th amendment to
the Constitution. Strander v. West Virginia, 100 U.S. 803
(1880) ; Er Parte Virginia, 100 U.S. 839 (1880) ;Virginia v.
Hires, 100 U.S. 818 (1880). Since 1876 such exclusion also has
been a Federal crime, in violation of the Civil Rights Act of
1875 (18 U.S.C. 243). In 1954, in the case of Hernandez o.
Texas, 847 U.S. 475, the Supreme Court held that this prin-
ciple extends to the exclusion of Mexican Americans on the
basis of their ancestery or national origin.

Systematic exclusion of identifiable groups in society other
than racial or ethnic groups (day laborers or women, for ex-
ample) has been held to violate the equal protection clause.
See e.g., Thiel v. Southern Pacific Co., 828 U.S. 217 (1946)
(Juries may not exclude daily wage earners on a systematic
basis) ; White v. Crook, 251 F. Supp. 401 (M.D. Ala. 1966)
(State may not exclude women from serving on juries).

Not only Is discrimination in the selection of jurors barred,
but defendants are entitled to a jury drawn from a cross
section of the community. Smith v. Texas, 811 U.S. 128, 180
(1040). However, an accused does not have the right to de-
mand that a particular jury which tries him should pro-
portionally represent his race or ethnic group. Orissa v.
Texas, 839 U.S. 282, 288 (1950).

g Arts. Rev'd. Stats. $21-201 (1950 ; Cal. Code Civ. Proc.
§ 198 (West 1954); there is an additional requirement for
grand jurors to be "of fair character and approved Integrity,"
Cal. Penal Code 1 897 (West Cum. Supp. 1968) ; Tex. State.
Ann. 1 19.08 (Additional Sapp. 1969) (grand jurors) ; Tex.
Civ. State. 1 2183 (Additional Supp. 1969) (petit jurors) ;
N. Mex. Stets. Ann. 1 19-1-1 (1953) ; Colo. Rev'd. State.
§ 78-1-1 (1963).

10 Aria. Rev'd. Stets. $21-201 (1958) ; Cal. Code Civ. Proc.
1 198 (West 1954) ; Colo. Revid. Stets. i 78-1-1 (1903)

'Tex. State. Ann. § 19.08 (Additional Sapp. 1969) (grand
Jurors) ; Tex. Civ. State. 1 2183 (Additional Supp. 1969) (petit
furors).
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which Texas and Arizona add that of "good
moral character ".' Until 1969, Texas had the
unusual requirement that a juror be a freeholder
or householder or the wife of such a person.°

Generally, juies are selected from lists of eli-
gible jurors compiled by jury commissioners
appointed for that purpose.* No mandatory sta-
tutory direction is given as to the source of
names to be included in the list, except in Texas,
where in specified populous counties jury lists
have to be compiled from tax lists.' The Arizona
and New Mexico statutes require that voting
lists be made available to jury commissioners
for their use in compiling jury lists. In Colo-
rado, tax lists may be used.'

The actual practice for compiling such lists
varies widely. In Denver, Colorado, a city di-
rectory is used."

Voting registration lists are used in Tucson,
Arizona, but the superior court clerks call jur-
ors by telephone, thereby restricting jurors to
those who are listed in a telephone directory."
In Los Angeles, municipal and superior court
jury lists are compiled from voting lists."

From these lists, a pool of eligible jurors
(called the venire) is summoned when the serv-
ices of a grand or petit jury are required. In the
case of petit jurors, the litigants may challenge
a certain number of potential jurors either for

g Supra n. 2.
'Tex. State. A.an. i 19.08 (1966), as amended, Tex. State.

Ann. i 19.08 (Additional Supp. 1969) (grand jurors) ; Mex.
Civ. State. 1 2133 (1964), as amended, Tex. Clv. State. 2133
(Additiontal Supp. 1969) (petit jurors).

Colo. Rev'd. Stets. i 78-2-1 (1963) ; N. Mel. Stats. Ann.
119-1-6 (1953) ; Tex. Clv. State. §§ 2104-11 (1064), Tex.
Civ. State. 1 2094 (Additional Supp. 1969) and Tex. Civ.
Stets. I 2095-98 (1964). In Arizona, the county boards of
supervisors act as jury commissioners. Aria acted. State.
121-301 (Additional Sapp. 1969). In California, the use of
jury commissioners by the supe.:.,r courts is optional and the
judges may compile their own list. Cal. Code Civ. Proc. i 294a
(West Additional Supp.1969)

'Tex. Civ. Rata i 2094 (Additional Supp. 1969) and Tex.
Civ. State. I1 2104 and 2107 (1964).

Aria. Retod. State. 21-301 (Additional Sapp. 1969) ;
N. Mex. Stets. Ann. § 19-1-3 (1953) ; Colo. Herd. State.

78-2-1 (1983).
u See f,IJra. p. 37.
u Interviews with Anthony Ching, Mar. 5, 1988; Manuel

Garcia, Mar. 5, 1968; and Hector Morales, Mar. 6, 1968.
u Telephone interview with Douglas Lathrop, jury com-

missioner for the municipal courts, June 25, 1909; Stanford
Bidden, assistant jury commissioner for the superior courts,
June 25, 1969.



cause (such as bias or failure to meet statutory
requirements) or peremptorily (for no cause)."
The jurors who remain constitute the "jury
panel."

Petit juries
Underrepresentatlon of Mexican Ameri-

cansAt the Commission's San Antonio hear-
ing, David Rubin, the Commission's Acting
General Counsel, asked Matt Garcia, a lawyer
who had practiced law in Texas for 18 years,
about his experience with petit juries:

Mr. Rubin : Could you tell us how many cases you
have tried, roughly, in southern Texas?
Mr, Garcia : Hundreds.
Mr, Rubin : Hundreds of cases?
Mr. Garcia : Yes.
Mr, Rubin : And in how many of these cases have
Mexican Americans actually served on juries?

Mr, Garcia : . . . I really can't remember a single
case other than possibly a case that I tried in
Federal court in Del Rio, here in later years, where
a Mexican American actually served on the jury."

Mike Gonsalez, a lawyer who practiced with
Garcia for a time, was asked the same question,
Gonsalez had tried cases in Uvalde, Maverick,
Zavalla, Dimmitt, Real, Val Verde, Kinney and
other counties in southern Texas which had
large Mexican American populations." Of the
hundreds of jury cases lie tried in those counties
during the previous 10 years, he could not recall
a case in which a Mexican American served on
the jury."

Other persons confirmed this testimony con-
cerning petit juries in south Texas. R. P. San-
chez, a lawyer in McAllen, Texas, said that al-
though the population of Hidalgo County was
about 75 percent Mexican American, only one
or two Mexican Americans served on juries."
Dr. Ramero Casso, a prominent member of the

u See discussion infra p. 38.
"San Antonio Hearing at 665-66.
"According to the 1960 census more than 50 percent of

Maverick, Zavalla, and Dimmitt Counties is Spanish sur-
named ; more than 35 percent of each of the other counties is
Spanish surnamed except for Heal, which is more than 10
percent Spanish surnamed.

" San Antonio Hearing at GOO.
"Interview with R. P. Sanchez, June 27. 1968.

local Mexican American community in McAllen,
agreed."

In Phoenix, Arizona, Jess Cuellar, a proba-
tion officer in the superior court, stated that in
96 percent of all trials in the superior court in
Phoenix no Mexican Americans sat on the jury
although Phoenix was over 6 percent Mexican
American according to the 1060 census." Ar-
mando De Leon, a Phoenix attorney, believed
that a serious problem of jury exclusion existed
throughout the State." In Tucson, Arizona (17
percent Mexican American), two attorneys and
a city councilman confirmed that very few
Mexican Americans sat on juries."

In Colorado, Mexican Americans claimed that
members of their group were underrepresented
on juries in rural areas.22 In Denver, jury panels
are made up by random selection from names
contained in the city directory, an annual
compilation listing all adult residents in the
city. The directory contains over one-third more
names than the local voting lists and, according
to the Denver Jury Commissioner, results in
juries which represent a good cross section of
the community.23

In Albuquerque, New Mexico, lawyers stated
that there was no jury discrimination in the
State courts and that Mexican Anmican repre-
sentation on State juries was better than on
Federal juries before the latter were reformed
by the Federal July Selection and Service Act
of 1968.2' In Fort Sumner, New Mexico, how-
everan area more than 60 percent Mexican
Americana Commission staff member was
told by several local Mexican Americans that no
Mexican Americans serve on juries."

In Los Angeles, the public defender,

" Interview with Ramero Casso, June 1968.
" Interview with Jess Cuellar, Feb. 27, 1968.
"Interview with Armando De Leon, Mar. 1, 1968.
21 Interviews, supra n. 11.
" Interview with Carlos Lucero, Dec. 11, 1907 ; Henry

Trujillo, Dec. 13, 1967. Mr. Trujillo attributed lack of repre-
sentation to unwillingness of Mexican Americans to serve as
much as to discrimination,

" Interview with Joseph Horgan, Nov. 13. 1907.
See infra n. 85 ; interviews with John Iturclaga, Feb. 27,

1968; Charles Driscoll, Feb. 28, 1068; Paul Phillips, Feb. 6,
1068.

23 Interview with Jose Val Vede, (group meeting) Feb. 28,
1068.
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Richard S. Buckley, told the California State
Advisory Committee that, although the trial
juries in Los Angeles County are selected from
lists based on voter registration lists, he does
not think that juries P re as representative of
the Mexican American population as one would
expect. He stated: "I recall very few Mexican
Americans on any juries I have tried in a period
of 15 years." 24

A lawyer practicing in Los Angeles, however,
stated that in East Los Angeles [a predomi-
nantly Mexican American areal many of the
persons called for jury duty are Mexican Ameri-
can. He said that this situation is "unique"
in the county."

Use of peremptory challengeUse of
peremptory challenge in both civil and criminal
cases" to eliminate the few Mexican Americans
found on petit jury venires was the source of
frequent complaints." At the Commission's San
Antonio hearing, Mr. Garcia explained how the
combination of a small number of Mexican
Americans on the venire list, often placed at
tho end, and the use of the peremptory chal-
lenge made it possible for the prosecution
assure that there are no Mexican Americans
on the jury:
[W]hen you walk into the courtroom, why, the judge is
riways very amiable, opposing counsel is always very
amiable, and all the clerks are amiable, but when you
get handed that jury list and you see maybe tvo Mexi-
can Americans In a Hat of 28, and both of them are very
appropriately--Intear as the State is concerned
very appropriately placed so far down that you're not
gong to get to them, or placed In such a position that
the State need only use a very small nu,nber of their
c4allrigea. In othet words, to strike them from the
panel.

I. Los Atoka T. at 202.
"U. at 110-20.
gine peremptory ckalleage la the statutory Melt of the

present*, or defeat* attorney It a Medial case to challenge
a limited lumber of prospective (petit) Istots wItte-gt 111112
air reason therefor. The smasher of elialleages titles &peal-
ing Pa the rarity of the charge. Is some /Rah:. lachallig
Texas. %Moats la eitil silts also may use peremptory
challenges. la capital cases, the parties may bate a. assay
as 10 ckalleages. (See et.. Cal. Pea. C. 110t0 (West I b50)).
is !deal eases, wain, each Ode has six. (Bee e.g, Arts.
Rev's!. State , R Cris. Prot. Noe. r4S, As. 028 (1024).

la Scala r. liaboass. 2!-43 t' e. 202 (11431 the Supreme
°out upheld the use of the peremptory rhalteage by Pftleell-
tors to remote laettlisal Negro Jurors from Pay testes., teem
It rare vat the prlaripal sent* tot the use of the challenge
because. the toilet held. peremptory clalleages may be used
tot say et so :asst to remote jurors. The coati Implied that
systeinstle use of the ehitlesge by a prosecutor stet a bag
period et time to remote Nerves from Jury rolls may he
aireastitatlosal. Ileirettt, the eststeare of verb a prattle*
was bell hot petted la that ease.
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And I'm speaking of areas where the percentage of
Mexican Americans exceeds 50."

Pete Tijerina, an attorney in San Antonio,
stated that he was counsel for a Mexican Ameri-
can plaintiff in a negligence case tried in Jour-
danton, Texas in March of 1966. Jourdanton is
65 percent Mexican American. Finding that
on a venire of 48 jurors only one was Mexican
American, Tijerina sought and received a trial
continuance until July in the hope that a new
jury venire would be more representative. Two
Mexican American names appeared on the July
venire list, but investigation showed that only
one of these persons was alive. Tijerina again
asked for and was granted a delay. In Decem-
ber, five Mexican Americans were among the
48 veniremen. All five were peremptorily chal-
lenged by the defendant's insurance company's
lawyers. Tijerina then settled the case for an
amount which he believed was much lower than
what was warranted by the plaintiff's perma-
nent injuries, but he despaired of getting a rep-
resentative jury to try the case."

James De Anda, a lawyer from Nueces Coun-
ty, Texas, stated that records in that county
revealed that until recently prosecutors in crim-
inal cases struck from the jury lists all Mexican
American names in cases where a Mexican
American was the defendant." In Phoenix, Ari-
zona, a probation officer said thtt the six per-
emptory challenges available to the prosecution
invariably were used to eliminate Mexican
Americans from juries when the defendant was
Mexican American."

In Tucson, Anthony Ching, an attorney, said
that when the defendant in a prosecution is an
Anglo, the few Mexican Americans who appear
on jury panels usually are removed through
peremptory challenges by the defense and the
prosecution. When a Mexican American is the
defendant, the prosecution uses its peremptory

has Mitosis Hestia( at &WS. to Texas, petit lathe are
chose* by Ivry -mamierloaers. except la vrtala rowdies, to
vbirla they are :elected from (meat tat lists by a committee
compoeed of the Aerie, the cults clerk aid the llatrkt eltra
Is the toasty. Tea. Qt. Stets. 11 40,4 -* 2104-11 (1244)
gal (Additioaal Sapp. INN). to loath Teta., allegedly, there
are oily one or tee lieilcaa Americas jury commtsatoiscru
talertlev with Rite Ooanaleri, Dee. 9. DPW

latertlev wit% Pete Tlierlas. Apt. 0, INS.
* tater-At/1m Committee et Unlearn Murky* Alfalfa,

the leak-es Avietfeti: I rem. Pone ea 0100.4810ff. Tedi-
ums, pretested It the Cabinet Committee Ilearligt es Meli-
na Americas Ataira, Si Paso Tel Oct. 211-22, 1147 Retell-
atter cited as (ablset Committee Hearties) at 212.

tatertiew with less Cuellar, Pei. 21, INS.



challenges to prevent Mexican Americans from
serving on the jury." Manuel Garcia, another
Tucson lawyer, said that it was unusual for a
panel of 24 prospective jurors to contain as
many as six Mexican Americans but, if it did,
they were removed by the prosecutor's peremp-
tory challenges."

Manuel Aranda, a Mexican American lawyer
practicing in Los Angeles since 1965, described
the use of the peremptory challenge by prosecu-
tors in cases involving Mexican American de-
fendants as follows:
It turns out to be a game trying to get your Mexican
American juror on as the district attorney tries to get
him off, and if you are in East Los Angeles (a pre-
dominantly Mexican American area] It works out all
right because eventually you can't dismiss everybody,
but if you move into ... any other jurisdiction outside
of East Los Angeles . . . if you have one (Mexican
American on the venire], that one would automatically,
or In all my cases, have been eliminated (by] . . . a
peremptory challenge."

Grand juries
Texas One lawyer practicing in south Texas

expressed the view that Mexican Americans had
appeared on grand juries in that area only re-
cently and then merely in token numbers." In
San Antonio, more Mexican Americans sat on
grand juries, but several attorneys complained
that the same names appeared again and
again."

CaliforniaA study of the extent to which
persons of Spanish surname have served on
grand juries in California was dore under con-
tract to the Commission by California Rural
Legal Assistance, Inc., (CRLA) in June 1968.
In California, grand jurors have the authority
both to indict persons for crimes and to invetti-
gate and evaluate the administration of local
government. Because of this broad authority,
exclusion of Mexican Americans from grand
juries not only may affect their ability to re-

m laterite, with Anthony Ching, /lat. S. INS.
[stark- with Stengel Oarri War.

It Lot A tgelee T. al IN.
laterriew with line Goisales, toots $0. Moat ecustko

Is smith tette are heattly poptiated by Iteiticar Antoricass.
The majority art *set SO percent Meeks. Ainerkas and very
few tare a population *Lich Is less than 43 percent Weaken
Matrices. See noes 18.

Interview with Pete Tijerina. Apr, 4, INS; lets Allah
sad Peter Torres, Apt. 10. ION.

Is Reprinted betels as Appeilla 11 (beft4safter cited as
MLA report).eat Pea. C. MIS (I) and (e), NB, 525 03414 West
ISM) (Om Ism IN?).

mire fair and impartial criminal justice, but
also is likely to render grand juries less vigorous
in inquiring into and exposing governmental
deficienciesin police departments and school
systems, for exampleadversely affecting Mexi-
can Americans.

In California, to qualify as a grand (or trial)
juror a person must be a resident citizen, over
21, of ordinary intelligen,a and "possessed of
sufficient knowledge of the English language"
to understand grand jury proceedings." Al-
though California law authorizes the use of
jury commissioners to compile grand jury
venire lists, the general practice seems to be
selection from a list personally prepared by the
Superior Court judges."

The CRLA study, which covered the 20 coun-
ties with the highest percentage of Spanish sur-
name population, showed underrepresentat ion
of Spanish surname people on the grand juries
of every county studied." In every county
studied, the percentage of Spanish surnamed
grand jurors over a period of 8 to 12 years was
significantly less than the Spanish surname per-
centage of the county's population. In no county
did the percentage of Spanish surnamed grand
jurors equal or exceed the Spanish surnamed
eligible persons in the county.

The counties in which these percentages came
closest to each other, such as Yolo (population
9.7 percent, grand jurors 5.3 percent Spanish
surnamed), Santa Clara (population 11 percent,

CRLA Report at 114 sod statutes and eases cited therets.
td. For a dithetneloa of methods used by judges to prepare

such lists, see (aka at 43 el seq.
dCRLA Report. at 25-44. For .se DlieNse of the study.

CRLA obtained the lists of asses of grand jurors Is IS of the
20 counties studied for at least 10 years between 1541 and
INS. la 14 of these counties, records were imitable for the
12-year period 1931-44. Is two additional counties, records
were only available for 1 aid S year:, respectively and Is
lies of a greater period then Rome were used (p. 111).
IN ' ch of the 20 coeval's, the grand Jerrie who ideally
peg .41 were compared to the percentage of Spanish :greased
peteoue Is the population (p. 11?). For purposes of the shay,
this percentage was Meted by the estimated issiber of
Spann% titsamed worms who were not U.S. ciliuma and
therefore sot eligible for jury duty (p. 111). 'Ile authors also
toot lite consideration the fact that persons under 21 were
not eligible tot lett duty sad attempted to accent' for that
leant Is estimating the eligible Spanish sirsaired population
I. each enlist, (p.
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talmml the largest percentages of Indian poralatlos. It showed
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served os any Nail Ivry lariat the peeled stalled. Since the
canA stnly's isitiatios. Ire Indians were etabined as
'esteemed Is that comae, according to the report. MLA
report at 114.
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grand jurors 5.7 percent Spanish summed),
and Merced (population 13.6 percent, grand
jurors 6.3 percent Spanish surnamed) still ex-
cluded 11 to 30 percent of the eligible Spanish
surnamed population from grand jury service.
Other counties such as Fresno (population 14.5
percent, grand jurors 1.3 percent Spanish sur-
named) and Orange (population 6.3 percent,
grand jurors 0.4 percent Spanish surnamed) ex-
cluded more than 80 percent of the eligible
Spanish surnamed population."

On the theory that 3 :1 disparities between the
percentages of eligible minority persons in the
community and of minority grand jurors for 10
years or more raise a presumption of unconstitu-
tional selection, the study concluded that such a
presumption was raised in 15 of the 20 counties
studied."

In four of the counties, the disparity was more
than 10:1 between Spanish surnamed population
and Spanish surnamed jury servicethe actual
disparities in Colusa, Orange, Monterey, and
Fresno Counties being 16.6:1, 15.8:1, 18.9 :1 and
11.5:1, respectively. In these counties, 89 percent
of the eligible Spanish surnamed population had
been excluded from grand juries, a figure com-
parable to the proportion of Negroes excluded
in case4 arising in the Deep South."

In Los Angeles County, with almost 500,000
eligible Spanish surnamed residents, only four
served as grand jurors during the 12 years
studied," while Orange County, California's
fifth largest (eligible Spanish surname popula-
tion estimated at 44,000) had only one Spanish
surnamed person on its grand jury lists in the

44 CRLA Report. Tablet It aid Ill.
*CRLA attempted to determine statistically 'timber the
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12-year period." Monterey County, with 23,118
Spanish surnamed inhabitants, had one Spanish
surnamed grand juror during the 12 years. Ad-
ditional research showed that this juror was
Spanish, rather than Mexican American, and
that no other Spanish surnamed juror had
served in the 30 years from 1938 to 1968."

The study encompassed analysis of 224 grand
juries in the 20 counties covered. During the 12
years from 1957 through 1968, in only 18 of these
grand juries did the percentage of Spanish sur-
named jurors approach or exceed the Spanish
surnamed percentage of the general population.
In the other 206, the Spanish surnamed percent-
age of grand jurors fell markedly under the
Spanish surnamed percentage of the population.

The role of nondiscriminatory factors in
underrepresentation of Mexican Ameri-
can jurors

English languageThe authors of the
CRLA report tried to anticipate explanations
that might be advanced by judges or jury com-
missioners for the absence of Mexican Ameri-
cans from grand jury rolls. One reason that has
been given to explain the dearth of Spanish sur-
named grand jurors in the Southwest is the lan-
guage handicap among the Spanish surnamed
group." The CRLA report discounted this ex-
planation for the absence of Spanish surnamed
persons in California because the greatest inci-
dence of lack of knowledge of English probably
occurs among noncitizens who were not included
in the study's computation of the eligible popu-
lation" and also because this explanation was
not advanced by any of the witnesses at 1967
California Assembly Hearings on the grand
jury, who were familiar with problems of grand
jury selection."

a 111.

aid. at 112.
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Educational levels of Mexican AmEricans
suggest that a large number qualified for jury
duty. In U.S. v. Rabinowitz," the majority
opinion suggested that 6 years of school com-
pleted may be considered as a standard in judg-
ing ability to read, write, speak, and understand
English. Completion of the sixth grade was
adopted as a presumptive standard of literacy
(in English or Spanish) by Congress in a sec-
tion of the Voting Rights Act of 1965 dealing
with voting rights of Puerto Ricans." Experts
who testified in U.S. v. Hunt," a case which in-
volved claims of exclusion of Mexican Ameri-
cans from juries in San Antonio, Texas, pro-
posed that 5 years of school be used as a stand-
ard in jury cases.

According to the 1960 census, Spanish sur-
named persons over 25 in the Southwest com-
pleted 7.1 median years of schooling." In each
of the States except Texas, the median years
completed exceeded 6 years." In Texas, in 1960,
the Spanish surnamed population aged 25 and
over had a median schooling of 4.8 years; how-
ever, of the Spanish surnamed group aged 20 to
49, 65.7 percent of the women and 65.3 percent
of the men had completed from five to 11 pri-
mary grades in 1960." Thus, even though the
average schooling of Mexican Americans in
Texas may not be high, a large numbermore
than 320,000 still meet the presumptive stand-
ard of eligibility for service.

Throughout the Southwest, the level of educa-
tion of Spanish surnamed persons in urban
areas was considerably higher than in rural
areas." Thus, there may be rural counties

* 264 P.24 24 16t% Cir. 111414),
41 1.1.13.C.1273 (t) and (e).
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groat 'vet 2$. See Orebler at 7-10.
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especially in Texas, where the median is lower
than in other States--where language may in
fact be a substantial factor in making Mexican
Americans ineligible for jury service."

In the 19 southernmost Texas counties which
had more than 50 percent Spanish surnamed
populations in 1960 (except for Kleberg,
Nueces, and San Patricio which ranged from
35 to 50 percent Spanish surnamed), the median
level of education of Spanish surname persons
was less than 5 years except in Duval and Webb
Counties. There it was 5.1 and 5.4 years respec-
tively." However, in each of these counties,
there were hundreds and in some cases thou-
sands of Spanish surnamed persons who had
completed from 5 to 7 or more years of school-
ing (including, in many cases, high school and
college) which presumptively qualify them to
serve as English-speaking jurors."

For example, in Bee County, Texas, although
the median education of the county's more than
8,500 Spanish surnamed persons was only 3.3
years, in 1960 1,199 or 14 percent of these per-
sons had had at least 6 years of schooling. In
Starr County, 2,094 Spanish surnamed persons
over 25 (more than 19 percent of the Spanish
surnamed population] had had more than 5
years of schooling. In some of the south Texas
counties mentioned as not. having Spanish sur-
named jurorsUvalde, Maverick, &vale, Dim-
mitt, and Val Verdethe number of Spanish
surnamed persons with more than a sixth grade
education in the respective counties was 1,101,
1,889, 80S, 601, and 1,852 respectively. In all
of the 19 counties covered, at least 8 percent and
often as much as 20 percent of the Spanish sur-
named population had reachcd that level of
education.

In the 20 California counties studied in the
CRLA report, in 1960 the median level of edu-
cation of the Spanish surnamed population in
1960 exceeded 0 grades in all but two of the
counties, Imperial and Madera, where the me-.

ID To the Weal that the rehire lists Diastases nen&
tleslca Altittiell1111 the Enlist &Milt, of Unica* Armless
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TABLE I

County
Total

population
Spanish

surnamed
population

Number of Percent of
Spanish Spanish Median level

surnamed surnamed of education
persons over persons over of Spanish
25 who have 25 who have surnamed
completed 5 completed 5 persons
to 7 or more to 7 or more over 25

years of years of
school school

Atascosa 18, 828 8, 545 937 11.0 2.5
Bee 23, 765 8, 580 1, 199 14. 0 3.3
Brooks 8, 609 5, 928 I, 246 21. 0 4.8
Cameron (Brownsville) 151, 098 96, 744 14, 818 15. 3 3.9
Duval 13, 398 9, 788 2, 321 23, 7 5. 1
Dimrnitt 10, 095 6, 760 604 8.9 2.3
Frio 10, 112 6, 250 734 II. 8 2.3
Hidalgo (McAllen) 180, 904 129, 092 16, 636 12. 9 3.3
Jim Hogg 5, 022 3, 861 883 22, 9 4.5
Kleberg 30, 052 12, 514 2, 228 17. 8 4.4
Maverick 14,.508 11, 253 I, 888 16. 8 3.9
Nueces (Corpus Christi) 221, 573 84, 386 14, 912 8.7 4.5
Starr 17, 137 15, 196 2, 094 19. 3 4.3
Uvalde 16,814 8,002 1,101 13. 8 3.4
Val Verde 27,461 10,814 1,852 17. 1 3. 7
Webb 64,791 51,784 12,212 23.6 5.4
Wi 'lacy 20,084 13,734 1,461 10.6 2.8
Zapata 4, 393 3, 285 658 20. 0 4. 1
Zavala 12, 696 9, 440 803 8.5 2.3

Source: Computations based oa U.S. Bureau of tie Census, V.S. Census of Populatioa 1960 PC (2) I IL Persons of Spanish Surt.4coe, PC (I) 435
Tens and County and City Data Book,1942.

dian for Spanish surnamed persons was 4.3 and
5.9 respectively." In Imperial County, which
had 23,850 Spanish surnamed persons in 1060,
5,198 of those over 25 had completed 5 to 7 or
more years of school in 1960; in Madera, that
figure was 1,405 out of a total Spanish surnamed
population of 6,225." Thus, even in those coun-
ties, exclusion of Spanish surnamed grand
jurors could not be justified solely on the basis
of the English language requirement. In any
event, the English language requirement cannot
explain the striking disparities in grand jury
service disclosed by the CRIA study in urban
as well as rural areas.

LoincomeThe NITA report also con-
sidered the argument, advanced to explain the
lack of minority grand jurors in California dur.

os Perseus of Spools/ Surname, sage* a. 1. Preface; VILA
Report Table 1. Ia Ate of the 20 colatlea, the median letel of
education of the Spealsh suraarned populatios vas belsera
6 and 7 grades completed : la Are betstra 7 sal S. Is eta o'er
II but left theft O. sad la Alameda sad Los Angeles Covell,*
(itlsk1 are highly visa flied) the literate sae II grade, of
lehooltog.

Id.
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ing the California Assembly hearings, that
minority persons could not afford to serve.

California requires its grand jurors to serve
for a full year. The salary for grand jurors is
$5 a day." In some counties, such as Los Ange-
les, grand jurors serve for an average of 3 days
a week during their year of service. Several
persons testified before the California Assembly
Interim Committee on Governmental Efficiency
and Economy that grand jury service imposes
an unbearable burden on people of low-income."

commissioners in llexar County,
Texas, where jurors are paid $4 per day," were

seal. Pea. C. 9 990 West 1934).
Markt": as tat Celifortaa Costal, Greet /erg Solon

Rtfort the Antall, letriss Committor on Gercra Neale!
F' 'Weary act review, of She ON/. Vale Letfoldf art: Part 1.
Stacrameato. Sept. 27. 1967; Part 11. Los Afirtle", Oct.
1967: and Part III, San Frautteco, Oct. $1, 1967.

Sao Antonio Etpren and Nese. Feh. 0. 1969. p. 6-H.
Col 1. Rates of pay for Wore are elmilarty low Is the
other Stales studied. Is Artemis. they retire from SS per day
for fafrtint court attendance to re pet day is justice court.
Arlie. Res'''. State. 121 -221 419361. fa Colorado, they range
from $4 for eolarte of record to $3 tot pollee 'mistral,'
courts. Colo. Ree'd. State. 9 56-6-1 09631. la New Meth*,
the rate et pay Is 45 per day for all jurors. N. Met. Stet". Ana.
119 -1 -41 (1253).



concerned with financial ability of prospective
jurors to serve°

The CRLA report discounted this factor as
an explanation for the paucity of Mexican
Americans on grand juries in the counties
studied. The authors believe it unlikely that only
four Mexican Americans in Los Angeles earned
incomes during the 12-year period sufficient to
enable them to serve on grand juries. Moreover,
they concluded that this argument could not be
made at all with respect to the rural California
counties where actual grand jury service is lim-
ited to a few weeks and is arranged at the con-
venience of the jurors, and where many Mexican
farm workers are unemployed for several
months of each year."

Factors leading to discriminatory exclu-
sion of Mexican Americans from juries

"Heyman" system In all five States, as in-
dicated earlier, grand and petit jurors are se-
lected by jury commissioners, judges, or a board
of elected officials functioning as a jury com-
mission. None of the States require random se-
lection from a specified list, This system of selec-
tion vests considerable discretion in jury com-
missioners and judges." In a case dealing with
the Texas system for choosing grand jurors,
Judge John R. Brown of the U.S. Court of
Appeals for the Fifth Circuit, commented :
The Texas system . . for constituting the grand jury
is highly selective, and relying at no stage on random
choke or the laws of chance, It commits much to the
fury commissioners."

In regard to the same system, Justice Hugo IA
Black of the Supreme Court of the United
States, remarked:

. The Texas statutory scheme Is not In Itself unfair;
It Is capable of being carried out with no racial dis-
crimination whatsoever. Sot by reason of the wide dis-
cretion permissible In the 'carious steps of the plan, It
Is equally capable of being appikd in such a manner as

R0444141 0. Brow*. Or. Xo. 11-10414). D.C.( W. D. Tea.,
Sled Aug. Th. DM). (Platatite brie )

to CALA Replet at 100-21.
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practically to proscribe any group thought by the law's
administrators to be undesirable."

Depositions in a recent lawsuit illustrate how
easily the Texas system can be abused to result
in an unrepresentative grand jury. In Rodri-
gues v. Brown the Mexican American Legal De-
fense and Education Fund, Inc. is challenging
the selection of grand jurors in Boxer County,
Texas which includes San Antonio." The suit
attacks the constitutionality of the "freeholder
or householder" requirement in Texas as setting
up an arbitrary classification based on wealth."
It also attacks the procedure by which grand
jurors are chosen. Although plaintiffs do not
claim that the proportion of Mexican American
grand jurors is so far less than the proportion
of eligible Mexican Americans in the community
as to raise a presumption of discrimination, they
do allege that the grand jury commissioners
make no effort to obtain a grand jury drawn
from a cross section of the community." De-
positions of the jury commissioners relied on by
the plaintiffs show that the commissioners in
their 1964, 1965 and 1968 terms met for only 1
or 2 hours, chose grand jurors from among
their acquaintances, and made no effort to ac-
quaint themselves with sections of the com-
munity beyond their own.

All of the commissioners stated that they se-
lected people whom they knew personally. Each
knew whom he would select before the com-
missioners met as a body." A real estate and
insurance man picked only "business people,
reliable and responsible"; a pharmacist chose
only "professional people". One grand jury com-
missioner wanted the "cream of the crop" on
the grand jury; another picked only "outstand
ing citizens"." With one exception, each corn-

Isla o fees., $11 U.S. Ifs, 10041 (1940).
*1Rn:cities r. Srsorts, supra a. SI.
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missioner selected persons from his own ethnic
group. Several commissioners consciously
avoided submitting the names of persons who
in their view could not afford to serve. Only one
of the commissioners deposed, a Mexican Ameri-
can postal worker, made an effort to select grand
jurors representing a cross section of the com-
munity by submitting the names of a housewife,
a school teacher, the owner of a rest home, and
a fellow employeetwo Mexican Americans,
one Negro, and one Anglo."

In California most grand jurors are selected
by superior court judges-60 In a recent criminal
prosecution in Los Angelesin which the de-
fendants were Mexican Americans who were
being prosecuted for instigating school walk-
outstheir attorneys took depositions from a
large number of superior court judges to ascer-
tain how they selected grand jurors."

One judge identified his nominees as friends,
neighbors, church associates, and a man sug-
gested by it fellow member of the Lions Club.
Another chose neighbors, friends, business asso-
ciates, and a friend of a friend. A third stated
that most of his nominees were connected with
the Los Angeles Tennis Club. When it was sug-
gested that Mexican Americans were excluded
from this club, he pointed out that the famous
tennis players Pancho Gonzales and Pancho
Segura (who in fact is of Ecuadorian origin)
were members.

All of the judges questioned clainiNI lutt they
had not deliberately avoided nominating Mexi-
can Americans. Most, however, seemed wholly
unaware of any requirement to czlect a cross
section of the community for jury fluty. One
judge mid that he had only been on the court
3 years and that after a few more ynars he would
nominate persons from various reds' cups.
Several judges replied to the quegica o' how
they expected the grand jury to be repret enta-
tire by stating that since there is a large number

"td. 4epoeltloa et Joe M. Gotta.
Cal. Pea. C. t 2 (West Rapp. 12411. See oleo Celt.% Rev,- t

at 114.
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of judges on the superior court, each of whom
picks persons from his own ethnic group, this
aim would be achieved automatically.

Some of the judges said that they had tried
to find Spanish surnamed nominees with limited
success. One judge said that ho considered Mexi-
can Americans to be Caucasians and made no
special effort to find Spanish surnamed jurors."

Until the enactment of the Federal Jury Se-
lection and Service Act of 1968 jurors were se-
lected in Federal courts under a system similar
to the system in the Texas and California State
oourts. Selection of jurors was made from lists
of eligible citizens compiled either by the jury
commissioners themselves or with the help of
prominent citizens called "keymen". The Judi-
cial Conference of the United States found in
1967 that:

Even if the jury commissioners or the keymen do not
deliberately intend to discriminate, they often are not
acquainted with Pith/ens of some minority or low income
groups, and so these individuals are never afforded 20
opportunity to serve. . . ."
The Judicial Conference also found that even
where keymen made deliberate efforts to obtain
a cross section of the community, such efforts
failed all too frequently to result in representa-
tive panels."

The Federal Jury Selection and Service Act
of 1068" eliminates the previous practice. Un-
der the act, each Federal judicial district estab-
lishes its own plan for random selection from
voter registration lists or lists of persons actu-
ally voting. The plan must conform to the mini-
mum requirements set forth in the act," Each
district is required to establish a "mIster jury
wheel" containing the names of persons selected
at random from the voting or voter registration
lists. The wloel must contain a minimum of one-
half of 1 percent of the total names on the voting
lists in the district. Each ccointy in the district
must ba represented in the wheel."

The jury panels ate made up, under the new
Federal procedure, by pulling the number of
names required from the master jury wheel and
1/1.4141.1
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mailing questionnaires to the persons whose
names are pulled to determine their eligibility."
The principal qualifications for service are that
jurors must be resident citizens over 21 years of
age, able to speak English, and able to read and
write sufficiently to fill out the juror qualifica-
tion form." Eligibility is determined solely on
the basis of the questionnaire."

Effects of exclusion
The Commission heard allegations that under-

representation of Mexican Americans on juries
actually has the adverse effects which a jury
drawn from a cross section of a community is
designed to avoid, i.e., lack of public confi-
dence in the fairness of judgments and bias on
the part of the jury.

An Albuquerque 1' wyer related an incident
which illustrates this. The lawyer represented
a young Mexican American accused of a crime.
Convinced of his client's innocence, the lawyer
proposed to enter a plea of "not guilty" to the
charge. The young man, however, thought he
would be better off with a guilty plea even
though he claimed he was innocent. According
to the lawyer, his client said: "There isn't a
working man on the jury list let alone a
Spanish American. I'm not going to get a fair
shake in that court."

W 22 1264.
22 V.S.C. 1863. The oily other requirements are that

lacers may not be charged with or convicted of a felony or
Incapable of meting beige* of meats' or physical lafirmities.
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Absence of Mexican Americans from juries
undermines the impartial administration of
justice. An attorney in south Texas testified at
the Commission's San Antonio hearing that the
sole Mexican American on a local grand jury
told him that accused Mexican Americans are
automatically indicted, but the grand jury will
consider a case against "Anglos" very carefully
before deciding whether to indict him."

Several lawyers asserted that it is extremely
difficult to obtain the acquittal of Mexican
Americans charged with narcotics offenses be-
cause juries generally assume that even if a
Mexican American has not committed the
particular offense charged, he has probably
violated narcotics laws at some time and, there-
fore, find him guilty."

Alva Archer, then district attorney of the 43d
Judicial District in south Texas, testified at the
same hearing that in 1068 he sought an indict-
ment against a highway patrolman accused
of beating two Mexican American women.
The local grand jury refused to indict the
officer even though it issued a statement to
the effect that the officer's action was unjusti-
fied." Archer testified that the grand jury was
made up of substantial businessmen, farmers,
and ranchers and that no Mexican Americans
were on the panel. Archer was asked whether ha
thought that there should have been some Mexi-
can Americans on the grand jury. lie replied:
Well, again, I am not going to criticize anyone for
drawing the grand jury. I didn't hare anything to do
with it, but I think that It certainly would hare had
a different effects

In civil suits the absence of Mexican Ameri-
cans from juries can also lead to bias. Asa priv-
ate attorney, Archer represented the plaintiff
in a civil suit based on an automobile accident.
The defendant had run into the plaintiff, a
Mexican American. The defendant's insurance
company was apparently willing to settle the
claim for $3,000 but the plaintiff felt the case
merited a higher recovery so he took it to court.
In Archer's view the evidence was overwhelm-
ingly against the Anglo defendant. To his
amazement the jury found that the defendant
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had not been negligent. After the trial, Archer
said, one of the jurors told him that they were
not anxious to award money damages to a Mexi-
can American, particularly where a local Anglo
was involved."

James Do Anda, a Corpus Christi lawyer,
told a Cabinet Committee convened in October
1968 at El Paso, Texas, to discuss Mexican
American problems that insurance companies
are reluctant to insure minority group persons.
De Anda stated that in his view this reluctance
is based on the company's belief that a member
of a minority group has two strikes against
him: first, law enforcement prejudice resulting
in unfavorable police testimony and second,
juror and judicial prejudice. De Anda said that
insurance company adjusters have told him dur-
ing settlement negotiations that "an injured or
dead Mexican isn't worth as much as an injured
or dead Anglo."" Recently, one of De Anda's
associates participated in a trial that resulted
in a hung jury because one of the jurors stated
that "no Mexican is worth ten thousand dollars".

Matt Garcia said that in Texas, a concept pre-
vails of what a Mexican American should earn
as wages or recover in damages which results in
very low verdicts for Mrtican American plain-
tiffs. lie illustrated this with the story of a case
he had tried:
The facts, briefly, are that the plaintiff is a passenger in
a truck that is stopped at a stop sign. A big piece of
road equipment is coming down the main street, makes
the tarn on to the street where the truck is parked. One
of these big draglines and shovels suspended from the
front end of the road equipment swings orer into the
windshield of the truck that is properly stopped, knocks
the passenger half way out. The Morel and dragline go

" latent.* with Alta Archer, Sept. INS.
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back and then bits it again, and catches him between
the door and the door jamb, and Injures bis back
severely.

Garcia characterized the suit as "a clear-cut
case, one of these that most plaintiff's lawyers
dream about to provide them their retirement".
The ,;:surance company offered to settle the case
for $0,000 but the plaintiff declined the settle-
ment because there seemed to be no reason for
him not to go to trial. The plaintiff was a Mexi-
can American and the jury was all-Anglo. The
first jury couldn't decide whether the dragline
operator had been negligent. The case was tried
again and the second jury gave him a verdict of
$3,500. Mr. Garcia commented:

I mean this is typical of these situations. You are not
going to get what you are entitled to, because your life
Is worthless . . . in these small towns."

Summary
Grand and petit juries in the Southwest are

unrepresentative of the Mexican American pop-
ulation. Discriminatory factors, such as the wide
discretion vested in officials empowered to se-
lect juries and use of the peremptory challenge
to strike Mexican American jurors, play a large
role in creating unrepresentative juries. Factors
such as low-income or lack of knowledge of the
English language do not explain the wide dis-
parities between the Mexican American portion
of the total population and their proportional
representation on juriee. Mexican Americans be-
lieve that juries from which they are excluded
are often biased against them.
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Chapter 6

Bail
Under long-standing concepts bail in criminal

cases is designed to permit the release of an
accused person from custody with the assurance
that he will appear for trial. The eighth amend-
ment to the Constitution of the United States
prohibits excessive bail and the Federal Rules
of Criminal Procedure guarantee a person's
right to bail in noncapital cases before convic-
tion.' The constitutions of all five Southwestern
States discussed in this report also guarantee the
right to bail before conviction in noncapital
cases,' in addition to prohibiting the imposition
of excessive bail'

Improper use of bail against Mexican
Americans

Allegations were made that the bail system
in the Southwestern States frequently was used
more severely against Mexican Americans than
others. Some persons alleged that discrimina-
torily high bail was set for Mexican American
suspects; others alleged that excessive bail or
denial of an opportunity to post bail was used
by law enforcement officials to retain custody
of accused Mexican Americans or to harass them
rather than assure appearance at trial. In one
area there were allegations that the misuse of
bail by local authorities had created a situation
resembling involuntary servitude or peonage.

A Mexican American school teacher in Los
Angeles, arrested with 12 others on a felony
charge of conspiracy to commit a misdemeanor
in connection with a school walkout by Mexican
American high school students, complained that

lQs.etioss larolviag proposals for "preventive" deteatios
of deleadaste and the adequacy of procedural safeguards
leader seen proposals are not coarideted here. Pot a brief dis-
cussion of the tistory and purpose of ban tee Freed sad Wald,
Safi Is the totted Veins: Dill, A Report to the National
Contereace on Nail and Cris teal Justice. Washington, D.C.,
May ST49, 1104 at 1-8 lbereisafter cited as Freed are
Wald] ; Sleek t. Poet, 941 V.S. 1 114311: tee also V.R. 03el
1101410b on aril Rtglta. Lae tifotetimtel: A Repel es
Eitel Prefect leek flit Fuel (ISIS) at bri-?1.

'Fed. R. Cells. P. 41(0.
*ANL Coati art. 1. 1 22; Calif. Coart. art. 1. 1 6; Colo.

Comet. att. II, 1 ft ; N. 1401. Coast. att. II, 1 II; Tel. Coast.
art. I. I 11.

I AM. Coast. art. 3, # 11; Calif. Coast. art. 1, 1 8: Cole.
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the timing of the arrests late on a Friday night
and the setting of excessive bail were designed
to keep him and the other defendants in jail over
the weekend. Bail was set at $1,200 each. Unable
to raise bail in this amount, they hid to wait
until Monday morning for a hearing on a peti-
tion for reduction of bail. On Monday the court
reduced the bail to $500 each. Subsequently this
was lowered to $250 and eventually changed to
release on their own recognizance.'

In Texas a number of complaints were heard
regarding excessive bail and improper bail
procedures used by law enforcement officials in
Starr County during the United Farm Workers
Organizing Committee (UFWOC) strike in
1066-87. In May 1967, the Texas State Advisory
committee to the United States Commission on
Civil Rights held a meeting in Starr County to
gather information about these allegations. Eu-
gene Nelson, a staff organizer for the UFWOC
told the Advisory Committee that he was ar-
rested for allegedly threatening the life of a
Texas Ranger; his bail was set at $2,000, the
maximum fine for the offense. Later that day
a well known and wealthy landowner from
Starr County agreed to sign a property bond to
secure his release. Local authorities, however,
refused to accept the property bond even though
it was well known that the signer was the owner
of a great deal of property in the county. The
authorities demanded copies of his tax records
to prove that he had enough property to cover
the bond' As a result the organizer, who had
been arrested on a Friday afternoon, remained
in jail until Monday because the necessary tax
certificate could not be obtained until then. On
Monday he was released after the tax certificate
listing all the property owned in Starr County
by the signer of the bond was accepted.'

Other allegations concerning excessive bail
were heard by the Committee. In one case the
Texas Rangers arrested 11 picketers and
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charged them with secondary picketing (the
constitutionality of the Texas law against sec-
ondary picketing is currently being challenged
in the United States District Court in Browns-
ville, Texas). Even though the maximum fine
for violation of this law was only $500, the
amount of bail was set at $1,000 apiece. Later,
in its report on the situation in Starr County,
the Advisory Committee concluded that mem-
bers of the UFWOC and others active in the
organizing campaign were denied their legal
rights. Among the denials of legal rights cited
by the Committee was the "holding of union
organizers for many hours before they were
released on bond."

In December 1968, at the Commission's hear-
ing in San Antonio, a Mexican American attor-
ney from Starr County testified that in his
opinion the amount of bail required in roost
cases during the labor dispute was excessive and
in many cases was "way beyond what the final
fine . . . or penalty would be." " Ito also com-
plained that the local authorities had made it
extremely difficult to bail anyone out of jail by
imposing unnecessary requirements in addition
to the large amounts set for bail. As a result,
he said, in some cases it took 7 to 10 days to get
people released from jail."

Similar complaints regarding delay or inabil-
ity to obtain release on bail were received in
Denver. Here, several attorneys, including the
director of the public defender's office, com-
plained that Mexican Americans who were ar-
rested without a warrant were often being held
in jail from 2 to 8 days while the district attor-
ney's office determined whether or not to file an
information against them." During this period
they were questioned and an investigation was
conducted, but they were not eligible for release
on bail. In some cases the district attorney's
office would decide to release the person rather
11.1101111111
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than file an information charging him with an
offense.

In Albuquerque, Ne',v Mexico, a young Mexi-
can American who had recently returned from
the National Institute of Mental Health Re-
search Center (Narcotics Treatment Center) in
Forth Worth, Texas said that he was frequently
picked up by the police for "investigation" and
held for 24 hours. During this time he was not
eligible for release on bail. He stated, however,
that he was usually released without charge and
he claimed that it was fairly common practice in
Albuquerque." A Federal probation officer with
the United States District Court in Albuquerque
told the New Mexico State Advisory Commit-
tee about an incident involving a Mexican Amer-
ican under his supervision. The Mexican Amer-
ican came to Albuquerque on an errand for his
employer, and visited a friend whose home was
under surveillance by local law enforcement
officers on the lookout for possible narcotics vio-
lators. When he left his friend's house, he was
stopped by the police. The probation officer gave
the following account of what occurred:
(Hie was taken out of his car, the wrecker was called,
and his car was towed In and be was booked for va-
grancy. He bad $90 in his pocket; be bad two check
stubs showing that be was working . . and be had

note 'Laying he was authorised to pick up the pay
chats arn: deliver them . . . to the . . . work site."

Even though it was obvious that he had a jot
and had cash in his pockets:
He was booked for vagrancy and the bond on his
vagrancy was $10. lie had $90 In his possession and
they would not permit him to post bond on the vagrancy
charge. lie was told that be bad to see certain officers
who were not on duty at the time but who would come
In in the morning after which they would decide
whether or not he could post bond. . . . Erentually the
officers did arrive and after several hours of interrogs.
lion . . . they did permit hlm to post the $10 bond."

In some parts of the Southwest, complaints
were made that law enforcement officials did not
make it clear to Mexican American defendants
that their initial judicial appearance was not the
..rmorwror
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trial and that they had not been found guilty
of a crime. As a result, many defendants did
not show up for trial and forfeited their bail,
thus establishing a criminal record and leaving
themselves liable to arrest at some future date
for failure to appear at trial.

Henry Trujillo, an investigator for the Ala-
mos* County District Attorney's Office in the
San Luis Valley, a poor rural area of southern
Colorado, told a Commission staff member that
Mexican American defendants are encouraged
not to appear for trial and to forfeit their bail.
They are told by the local officials that it would
be too much trouble rind expense to appear."

The police magistrate in Monte Vista, Colo-
rado in Alamosa County, said that in his com-
munity many defendants forfeit their bail, but
he could not explain why." The bail procedure
was similarly criticized in Fort Lupton, in
norihem Colorado, the scene of a number of
complaints about the treatment of migrant la-
borers by the local police and courts in the sum-
mer of 1966. There the local magistrate re-
portedly set bail at $75 ft, r migrant workers
charged with public drunkenness who were in
town t. pick sugar beets and scheduled trial for
2 months later, long after the migrant workere
would have left the community."

Mr. I cujillo disclosed another and more seri-
ous problem resembling involuntary servitude
or peonage." lie stated that during the harvest
season local farmers would go to the jails in the
towns of Center and Monte Vista, Colorado on
Monday mornings and inquire about the num-
ber of 'Mexican American laborers arrested over
the weekend. The farmers would select the best
workers and pay their fines for them. Upon their
release the men would have to ref ,t the farmer

silaterelew with Hear; Tredllo, Dee 017.
tatetelew with Samuel Wills. Dec. 12, 1157.
tot/retests with Jesse Sateeda, Oct. 16, 1287, aid lateen

Cartigna, Not. 13, 190; Colorado Commissloa on Spasish-
Rammed Clilteat, rite States 61 Sportith-Sernamed Cittern I
to Colorado (19117) at 93.

redetal law peptides:
ISIS. rewrote . .

(a) Whoever %olds or retires air perms to a coaditio&
of Ptemate, or arrests say puree' with the lineal of plat-
lag Ida la or Peyton.' hira to a coadttioa of Notate,
shall be geed tot more tleaa $3,00:4 of Impttiobed sot
more than lee year,, or both. 15 tta.0 11551(a).

1111. File fits tannin/erg tett-gale
Whoever loostregly and tinfoil: holds to faeohnitary
tereitede of tells into say eosditios of lato:liatary octet-
tale, any otter memos for .ay term or Wogs witila the
Felted States lay petrol so held, stall be toed sot more
Om 13.000 or hapttitootl sot mote that its 1ere, et
both. 1$ VAN C. 1 1154.

50

by working for him. According to Trujillo, in
Monte Vista the men were told by the polko
magistrate that if they did not remain on the
farm and work off the amount owed to the
farmer, they would be returned to jail. In addi-
tion, he said, the police magistrate would some-
times give the farmer a "discount." If the fine
was set at $10, he would only require the farmer
to pay $25. The magistrate, however, would tell
the worker that the fine paid by the farmer was
$10 and that he owed the farmer $40 worth of
work. According to Mr. Trujillo, once the
worker was released from jail, he usually was at
the mercy of the farmer and often was ill-
treated while on the farm." The chief of police
and a patrolman in Center, and the police
magistrate in Monte Vista confirmed the fact
that workers are bailed out of jail or have their
fines paid by local farmers and are obligated to
work of t he ensuing debt,"

The high c 'st of bail
In the Southwest, Mexican Americans, who

as an ethnic group have an average income
appreciably below that of the total population
in the region, (see Introduction to this report)
frequently cannot afford to pay even modest
bail and must remain in jail until trial. The cost
of such a system, both to society and to the
accused and his family, is enormous." Some of
these practices in the Federal courts have been
modified by the. Bail Reform Act. of 1966
(infra note 29.)

In both Phoenix and Tr.cson, Arizona, a num-
ber of people complained that Mexican Ameri-
can defendants were often forced to remain in
jail until trial because they could afford
neither the amount of money required for bail
nor a bondsman's fee." An attorney in Phoenix
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said that many Mexican Americans are, in
effect, punished in advance of their trial because
they are unable to raise enough money for bail."
A. city councilman in Tucson complained that
all attempts to lower bail bond requirements
had met stiff resistance from bail bondsmen
because this would lower their income."

The director of an Office of Economic Oppor-
tunity (0E0) funded job placement program
in East Los Angeles also said that Mexican
American youths often remain in jail because
of lack of funds for bail. He asserted : "You
can't get help; there's no money to get help;
you have a feeling of hopelessness"." In New
Mexico, Commission staff members talked to a
number of Mexican Americans who were ar-
rested on major and minor charges and had to
remain in jail because they could not afford
bail." In a 1967 report to the Colorado Gen-
eral Assembly, the Colorado Commission on
Spanish-Surnamed Citizens commented about
the cost of bail bonds:
The ball system clearly discriminates and punishes the
poor. The affluent can easily put up their bail and buy
their freedom ; the poor often do not have the price of
the bail bond. The average amount of bail is about
$500, and the average premium for a ball bond is $25
to $50 which is 5 percent or 10 percent of the amount
of the bond. Many of the Spanish-surnamed poor can-
not raise this sum and must remain in jail. By remain-
ing in jail he loses his earnings and often his job. His
family suffers and may be actually pushed onto wel-
fare. All of this happens before the man is tried."

Alternatives to cash bail
Some alternatives to the traditional cash bail

system have been tried in various jurisdictions
in the Southwest. These programs hold a great
deal of promise, but there have been some criti-
cisms of their operation.

One such alternative is the release of a
defendant on his own recognizance." Under

"Interview with Armando DeLeon, Id.
se Interview with Hector Morales, Mar. 6, 1968.

Interview with Rudy Salinas, July 15, 1968.
"Interviews with Abel Ortiz, Feb. 25, 1968; Roldon Garcia,

Feb. 27-28, 1968 ; Johnnie Baca. Apr. 4, 1968 ; Frederic°
Deporda, Apr. 11, 1968.

"I Colorado Commission on Spanish-Surnamed Citizens, The
Status of Spantsh-Surnamed Citizens Os Colorado (1967) at
94 (footnote omitted).

In 1966, as a result of growing criticism of the traditional
bail system, the Federal Ball Reform Act was enacted by Con-
gress, 18 U.S.C. 13146 (1966). The purpose of the act which
governs ball procedares only in Federal courts, was "to re-
vise the practices relating to bail to assure that all persona,
regardless of their financial status, shall not needlessly be
detained pending their appearance to answer charges, . . .
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this procedure the defendant is released after
he has promised to return for trial; no cash
bail is required. This method has been used in
the past by courts to facilitate the pretrial re-
lease of certain citizens known to be reliable
or prominent in the community. Now many
communities have extended this system to
defendants who cannot afford bail, but after a
brief investigation are considered to be good
risks to return for trial,

In Los Angeles and Phoenix, defendants may
be released on their own recognizance. A su-
perior court probation officer and an attorney in
Phoenix, however, said that Mexican Americans
residing in Phoenix are not able to obtain release
from custody on their own recognizance as easily
as Anglos." The attorney recalled a recent ex-
ample i which he had encountered a great deal
of difficulty in getting a Mexican American agri-
cultural worker, a resident of South Phoenix,
released on his own recognizance although he
could always obtain such releases for Anglos in
similar situations." In Los Angeles, similar alle-
gations were made."

In Artesia, New Mexico, a Mexican American
whose family had resided in the area for 40 years
and who had a wife and children as well as a
job, told a Commission staff member that the
local justice of the peace had refused to release
him on his own recognizance when he was ar-
rested for drunken and reckless driving. He ob-
tained such a release only after a Commission at-
torney talked to the justice of the peace about
the case."

In Denver, Under Sheriff Mose Trujillo said
that prior to the establishment of a personal re-
cognizance system in the city and county courts
many people could not afford a minimum bonds-
man's fee to be released before trial. In his opin-
ion, this new system had worked well and only
5 percent of the defendants released on their

when detention serves neither the ends of justice nor the
public interest." Pub. L. No. 89-466, 1 2, 80 Stat. 214 (1966).
tinder the terms of the act every person charged with a non-
capital offense in a Federal court must be released on his
personal recognizance or upon the execution of an unsecured
appearance bond, unless the judicial officer determines, in the
exercise of his discretion, that such a release will not reason-
ably assure the appearance of the accused as required. '18
U.S.C. f 3146(a) (1966). The standards for release pending
appeal after conviction are more stringent.

"Interview with Jess Cuellar, Feb. 27 & 28, 1968, and
Gerald Pollock, Feb. 28, 1968.

" Interview with Pollock, Id.
"Interview with Rudy Salinas, July 15, 1968.
" Interview with Manuel Hernandez, Feb. 26, 1968.
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own recognizance had failed to appear for trial.
He expressed the view, however, that stand-
ards applied to each defendant seeking release
on his own recognizance were too rigid."

Summary
Although the primary purpose of bail in

criminal cases is to provide for the release of an
accused person from custody with the assur-
ance that he will 'appear for trial, the system of
bail in the Southwest frequently is used more
severely against Mexican Americans than
against Anglos as a form of discrimination. In
certain cases, Mexican American defendants are
faced with excessively high bail. Defendants in

al Interview with Mose Trujillo, Nor. 13, 1987. Edward
Sherman, director of the Denver Public Defender's Office
agreed. Interview with Edward Sherman, Nov. 21, 1987.
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other cases are held without any opportunity to
put up bail or are purposely confused by local
officials about the bail hearing so that they un-
knowingly forfeit their bail. In one area local
farmers put up bail or pay fines for migrant
workers and make them work off the amount in
a situation resembling peonage or involuntary
servitude.

Even in the absence of such abuses, the high
cost of bail under the traditional bail system
prevents many Mexican Americans from being
released prior to their trial, while others ac-
cused of similar crimes go free merely because
they can afford to pay a bail bondsman to put
up their bail. In some jurisdictions, alternatives
to the traditional cash bail systems are being
tried including the release of defendants on
their own recognizance.

Js



Chapter 7

Representation
by Counsel

Gaps in reprosentation for indigents
In 1959 one -half of the Spanish surname

families in the rural areas of the Southwest and
one-third of those in the urban areas had in-
comes of less than $3,000. Consequently, a siz-
able proportion of Mexican Americans are un-
able to afford private counsel in either civil or
criminal matters.*

The Supreme Court has held that defendants
in felony cases in Federal and State courts who
lack means to obtain private counsel have a con-
stitutionally guaranteed right to have counsel
appointed on their behalf.* The Court has not
decided whether this right extends to indigent
defendants being tried on less serious charges'

California, by legislation as well as judicial
decision, has extended the right to counsel to an
indigent accused of a misdemeanor.* Arizona
guarantees the right to counsel for indigents
charged.with high misdemeanors.' None of the
other Southwestern States provides the assist-
ance of counsel for indigents in other than
felony prosecutions.* Indigent litigants in civil
suits generally do not have the right to have

* See IMroduction, p. x.
s ?ohms v. Zola, 804 U.S. 458 (1938) (Federal prosecu-

tion) I Gid'eon v. Wainwright, 872 U.S. 885 (1968) (State
prosecution).

There has been a difference of opinion among various
State courts Interpreting Gideon -whether an accused Is en-
titled as a matter of right to State-appointed counsel in mis-
demeanor cases. Some courts have decided that all misde-
meanor defendants have a right to state appointed counsel,
Minnrsota v. Borst, 278 Min. 888, 154 NW 2d 888 (196T)
some courts have decided that only defendants charged with
serious misdemeanors have a right to State-appointed counsel,
State as rrl. Plutshack v. State Department of Health and
Social Service, 87 Wisc. 24 718, 155 NW 26 549 (1968) ; and
some courts have decided that no one charged with a misde-
meanor has ins al:mottle right to State - appointed counsel,
State v. Sherron, 268 NC 694, 151 SE 2d 599 (1906).

4/n re Johnson, 42 Cal. Rptr. 228, 398 P. 2d 420 (1965) ;
Cal. Govt. C. if 27705.1 and 27706 (West 1868) ; Cal. Pen. C.

987 (Wert 1956).
'Leonard v. Erman, 1 Arts. App. 593, 405 P. 26 903 (1965).
Some courts throughout the United States have Interpreted

the Gideon case to require appointment of counsel for in-
digents in all criminal cases, misdemeanor as well as felonies.
See n. 8 supra. Most courts ruling on this issue have re-
frained from extending Gideon to misdemeanors. Generally,
misdemeanors carry a maximum sentence of less than 1 year.

counsel appointed for them even though the
consequences of civil litigation can be disruptive
and serious.*

Criminal cases

Effects of lack of counselThe majority of
defendants in criminal cases are tried on mis-
demeanor charges carrying a maximum sen-
tence of less than 1 year. As was noted, Cali-
fornia is the only State among the five dis-
cussed in this report that has extended the
right to appointed counsel to all misdemeanor
cases.

The former director of community action
services at the University of New Mexico con-
ducted a study to determine the effect of rep-
resentation by counsel on the outcome of mis-
demeanor cases in the Albuquerque municipal
court. According to his statistics there were 17,-
828 misdemeanor charges brought before the
municipal court in 1967. In 1,841 of these cases
(approximately 10 percent), the defendants
were represented by counsel. Only 15 percent
of the defendants represented by counsel but 45
percent of the defendants without counsel were
found guilty.*

In Phoenix and Tucson, Arizona, attorneys
and others involved in the administration of
justiceincluding a public prosecutoragreed
that counsel should be available for all defend-

niClertain nominally civil causes can result in a severe
deprivation of liberty. More importantly, civil cases un
doubtedly arise in which a deprivation of 'property' causes
consequences as grave as a loss of liberty. The struggling
employee, for example. may well find a wage attachment or
confiscation of bin tools as onerous in securing employment
as a criminal conviction. Moreover, the citizen who perma-
nently loses his home, a government Job, a required license, or
unemployment benefits may, in many circumstances, receive
a more crippling blow than the criminal who serves a jail
sentence. If vindication is prevented by financial inability to
secure counsel, and counsel is not provided, the resulting harm
I; indistinguishable from that suffered by the criminal de-
ta.dant." Note, The Right to Counsel in Civil Litigation, 68
Colum. L. Rev. 1322, 1832 (1966).

5 Albuquerque T. at 203-08. These attires do not include
the cases that were dismissed.



ants charged with misdemeanors.° Examples of
injustices resulting from lack of counsel ap-
peared during the field investigations. A Mexi-
can American woman from Silver City, New
Mexico, stated that her husband, who was con-
victed of resisting arrest and assaulting an offi-
cer, lost his right to appeal the conviction be-
cause he did not have an attorney, and did not
know that a notice of appeal had to be filed
within 10 days of the trial. She said that the
trial judge, whom she called about appealing
the decision, did not advise her of the 10 day
limitation."

A Mexican American in Carlsbad, New Mexi-
co stated that he was arrested on a charge of
being drunk and disorderly, which he believed
was an act of harassment against him by the
police. At his trial, he said, the justice of the
peace told him that if he pleaded not guilty he
would have to get a lawyer and take the case to
a higher court, but if he pleaded guilty he
would receive a $40 fine or 6 days in jail. Al-
though he was innocent, he said, he could not
afford a lawyer so he pleaded guilty."

Quality of legal representation where pro-
vided for indigents accused of crimeTo pro-
vide counsel for indigent defendants charged

Interviews in Phoenix with Robert J. Corcoran, Feb. 27,
1968 ; Benjamin Salt, Feb. 27, 1968 ; Ben Marshall, Feb. 28,
1968 ; Gerald A. Pollock, Feb. 28, 1968 ; Joseph Robles,
Feb. 29, 1968; in Tucson with W. Edwani :dorgan, Mar. 4,
1968; Manuel H. Gerrie, Mar. 5, 1968; Judge John 0. Marks,
Mar. 7, 1968. In 1932, the United States Supreme Court
stressed the need for counsel in criminal cases:

The r1glt to be heard would be, in many cases, of little
avail if it did not comprehend the right to be heard by
counsel. Even the intelligent and educated layman has
small and sometimes no skill 'n the science of law. If
charged with a crime, he is incapable, generally, of deter-
mining for himself whether the indictment is good or bad.
He is unfamiliar with the rules of evidence. Left with-
out the ajd of counsel he may be put on trial without
a proper charge, and convicted upon incompetent evi-
dence, or evidence irrelevant to the issue or otherwise
inadmissible. He lacks both the skill and knowledge to
adequately prepare his defense, even though he have a
perfect one. He requires the guiding band of counsel at
every step hi the proceedings against him. Without it,
though he be not guilty, he faces the danger of convic-
tion because he does not know how to establish his into
cence. Powell v. Alabama, 287 U.S. 45, 68-9 (1932),

I, Roswell T. at 18-28.
Interview with Frederic* Deporda, Apr. 11, 1968.

with felonies (or, in California, any crimes) ar-
rangements have been made in all jurisdictions
to provide the defendant either with an attorney
appointed by the court from the local bar or
with the services of a public defender.

In a number of communities, visited there
were many complaints about the quality of
counsel appointed by the courts to represent
indigent criminal defendants, a large propor-
tion of whom were Mexican Americans. A city
councilman in Tucson, Arizona commented that
the attorneys appointed by the court were usu-
ally inexperienced in criminal work." In San
Antonio, Texas an attorney employed by the
Bexar County Legal Aid Association, which
did not handle criminal cases, said that many
Mexican American defendants were unable to
hire their own attorneys and were dependent on
court-appointed counsel who often gave inade-
quate services." Albert Pena, an attorney and a
Bexar County Commissioner, said that court
appointed attorneys frequently told Mexican
American defendants to plead guilty because if
found guilty after trial they would not be
granted probation. In his opinion this was done
merely to expedite cases and he felt that the
attorneys were treating their clients too
casually."

Similar opinions were voiced in Albuquerque,
New Mexico. An attorney with the New Mexico
Department of Welfare stated that while in
many criminal cases indigent defendants re-
ceived adequate counsel, some court-appointed
attorneys, through resentment at their assign-
ment or lack of experience, failed to provide
adequate representation." A resident of Silver
City, New Mexico said he did not think that any
effort was made in his community to provide
adequate counsel for indigent criminal defend-
ants. He stated that when a man he knew went
to see his court-appointed attorney, "the legal

11 Interview with Hector Morales, Mar. 8, 1968.
'I Interview with Andrea Hernandez, Apr. 9, 1968.
I, Interview with the Honorable Albert A. Pena, Jr., Apr.

10, 1968.
"'Interview with Frank R. Martinet, Apr. 24, 1968.
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counsel told him it would be better for him to
plead guilty and leave himself to the mercy of
the court and that would be that, no muss, no
fuss, no bother. " 1e

in one area, it was alleged that Mexican
Americans received poorer representation from
court-appointed counsel than indigent Angles.
Boston Witt, formerly attorney general of New
Mexico, expressed the opinion that in the east-
ern part of the State, frequently referred to by
Mexican Americans as "Little Texas", a "poor
Mexican" does not get legal assistance as good
as that received by a "poor Gringo." [Anglo] "

A Mexican American attorney practicing in
the San Luis Valley in southern Colorado
stated that private counsel was retained in less
than 10 percent of the felony criminal cases in
his area. The other cases required the services
of a court-appointed attorney. Thus, the de-
mands of court-appointed work on local attor-
neys had been very great and in his opinion
had resulted in inadequate legal representation
in certain cases."

Some cities and counties in the Southwest
provide indigent defendants in felony cases- -
and, in California, in misdemeanor cases as
wellwith the services of a public defender
rather than court-appointed attorneys. Criti-
cism was voiced during the field investigations
of some of the public defender programs in the
Southwest.

A superior court probation officer in Phoe-
nix, Arizona complained that the public defend-
er's office in that city was overloaded with cases.
As a result, the attorneys tended to encourage
their clients, many of whom were Mexican
Americans, to plead guilty, hoping in turn that
they would only receive probation or a sus-
pended sentence." Don MacDonald, director of
the assigned counsel program at the University
of Colorado Law School, said that many indi-
gent Mexican American defendants in Denver
were reluctant to use the services of attorneys

" Roswell T. at 17.
"Interview with Boston A. Witt, Mar. 1,1988.
"Interview with Carlos Lucero, Dec. 11, 1987.
2* Interview with Jess Cuellar, Feb. 27 and 28, 1988. In

1984 the Arizona Legislature enacted legislation allowing
counties of 100,000 persona or more to establish the office of
public defender to represent indigent defendants in felony
cases. Ariz. Rev'd. Stets. I 11-581-11-688 (1984).
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from the public defender's office." He attributed
this reluctance to the prevalence of plea bar-
gaining practiced by the office, and the resulting
feeling of indigent defendants that the public
defender's office did not care about their case.

MacDonald also was critical of the quality
of the appellate work done by the public de-
fender's office. Edward Sherman, director of the
public defender's office in Denver, stated at the
time of the interview that each attorney in his
offioa was handling an average of 300 to NO
cases a year." In addition, his office was in-
volved in as many as 45 cases per year that were
appealed to the Colorado Supreme Court. These
appellate cases demanded much more of an at-
torney's time than trial work, he explained.
Thus, he said, each of the attorneys on his staff
was overloaded with work."

The public defender for Los Angeles County
also stated that his staff was overworked and
he needed more attorneys to do a proper job."
One attorney interviewed in Los Angeles stated
that the attorneys in the public defender's
office are so overworked that they do not care
about individual clients. He said:
ET]he district attornny, the public defenders, the
courts, the Judges, all become friends : the system
operates and it's easy to rationalize "Here comes
another Mexican who is probably guilty anyway. Let's
make a deal and get rid of him." a'

Civil cases
While most of the urban areas in the South-

west which Commission staff visited had legal
" Interview with Don MacDonald, Nov. 14, 1987. The Colo-

rado Legislature enacted legislation allowing any city or
county to establish the office of public defender to represent
Indigent felony defendants; the defender within his discretion
may also represent indigents charged with misdemeanors in
district or county court, Colo. Revd. State. If 89-21-1-10
(1983).

PI Edward Sherman, director of the public defender's office
in Denver, stated that if a defendant asserts his Innocence,
the attorneys in ills office will not plead him guilty to any
charge. If the attorney thinks the defendant is guilty and
has no defense the attorney will ask him if he wants the
attorney to work out a deal for him with the district at-
torney's office. But the attorney will not try to work out a
deal, Sherman said, unless he thinks 44 Is necessary and the
defendant Is willing. Telephone inter view with Edward Sher-
man, Nov. 21, 1987.

1,* Telephone Interview with Edward Sherman, Id.
"Los Angeles T. at 194-216. In 1417 the California Legis-

lature first enacted and later amended legislation allowing any
county to establish the office of the public defender to repre-
sent indigent defendants In the superior, municipal, and
Justice courts (felonies and misdemeanors). Calif. Govt. Code
II 27700-27711 (West 1988). Neither New Mexico nor Texas
have legislation authorising the estnbLshment of a public
defender's office.

" Interview with Frank Munoz, July 16,1988.



aid programs to assist indigents in civil matters,
many of the small communities and rural areas
did not." There are currently more than 80
OEO legal services programs with 140 offices
throughout the Southwest." The bulk of these
programs and offices are in California. In Colo-
rado there are no programs in the southern part
of the State, which is populated mainly by
Mexican Americans. In New Mexico, except for
Indian legal services programs, only I3ernalillo
and Sandoval Counties have such programs. In
Texas only five of the 38 counties with more
than 35 pezrent Mexican American populations
have legal services programs. In Arizona, apart
from Indian legal services programs primarily
serving the reservations, five of the 14 counties
including Maricopa (Phoenix) and Pima
(Tucson) have legal services programs.

The Office of Economic Opportunity, through
the local Community Action Program (CAP),
is empowered to set up a legal services program
to provide indigents with legal advice and rep-
resentation in civil matters." The CAP Direc-
tor must make arrangements so that the State
and local bar associations are consulted and
given an opportunity to submit comments and
recommendations on the project before it is
approved or funded." An OEO memorandum
issued in 1967, explained that the intent of the
statutory enactment was to "insure coordina-
tion" with state and local 'oar associations." The
memorandum also advocated the encourage-
ment of the "highest level of cooperation" with
local bar associations, which must play an "inte-
gral" role in the legal services program. Gen-
erally, where there has been strong opposition
from these groups, OEO has not approved such
a program.

Once a legal services program has been set
up, the Federal contribution to the cost cannot
exceed 80 percent of the total (except under
special circumstances) and the remaining 20
percent must come from local non-Federal
sources." The local contribution can be in the
form of services as well as cash." Local lawyers

See also, Senate Subeomin. on Migratory Labor, MR Re-
port, The Migratory Farm Labor Problem no the United
States, Report No. 967, 91st Cong., 1st Sess. 47-50 (1969).

"Bee discussion, Infra, p. 58.
42 U.S.C. 2809(a) (8) (1967).
Id.
Community Action Memo 62, Apr. 21, 1967.

$42 U.S.C. 12812(c) (1967).
st

often donate their time free to legal services
programs and it is recorded as r, contribution to
the total cost of the program.

In some communities strong opposition was
aroused from the local bar and other com-
munity leaders by the establishment of neigh-
borhood legal services programs. Ray Phelps,
an attorney from Roswell, New Mexico, stated
that the local bar association in his area had
formed its own legal aid program to help
indigent civil litigants and to forestall the
Office of Economic Opportunity from provid-
ing funds for the establishment of a, legal
services office in the area. Mr. Phelps said that
the local bar association fought an OEO pro-
gram because "the bar association here is very
conservative and they don't believe in using
Federal funds. This is socialistic. . . . They
would rather not have the funds in the com-
munity if they came from the Federal Govern-
ment." " He was critical of the local program
and thought that local attorneys would not
show great concern toward nonpaying clients."

An assistant in the Colorado Governor's
office responsible for coordinating all Colorado
OEO programs told Commission staff members
that many communities in Colorado, particu-
larly in the San Luis Valley, have fought the
establishment of OEO programs. The people
holding power LI these towns, he said, do not
want these Federal programs."

In Albuquerque, New Mexico, where the
Legal Aid Society now receives funds from
OEO, a portion of the local contribution is in
the form of the donation of free time to the
program by local attorneys. In 1967, however,
the program was having difficulty in obtaining
the necessary amount of local funding and
donated services. When the program first
accepted OEO funds, strong opposition came
from the local bar association. According to
the Director, the opposition, although di-
minished in strength, still continues. Other
local groups responsible for providing funds
had refused to increase their contribution to
the program so that OEO, in turn, could not
increase Federal funding. Because the Legal
Aid Society went to the New Mexico Supreme
Court contesting the constitutionality of the

u Roswell T. at 68.
"Id. at 67.
" Interview with Samuel R. Martinez, Oct. 18, 1968.
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State garnishment lav,, there was a great deal
of pressure put on the Albuquerque United
Giver's Fund by unhappy creditors to reduce
its support for the Society. At one point the
entire program was endangered when UGF
withheld portions of the local funding."

Other factors inhibiting access of Mexi-
can Americans to adequate legal
assistance

Inadequate access to counsel in some : Texican
American communities is not a result of in-
digency alone.

In some sections of the Southwest where Mex-
ican Americans are concentrated, there are few
lawyers engaged in private practice of either
civil or criminal law. The director of the San-
doval County (north of Albuquerque) Legal
Services Program and the only attorney em-
ployed by the programtold the New Mexico
State Advisory Committee to the U.S. Commis-
sion on Civil Rights that there were no other at-
torneys practicing law in the county, which has
a population of 15,000. The legal services pro-
gram was set up solely to handle civil matters,
not criminal cases. Thus, there were no lawyers
in the county available to represent defendants
in criminal cases. Defendants charged with a
felony were tried in Albuquerque. Defendants
charged with a misdemeanor were tried by a
justice of the peace without the assistance of
counsel. In the opinion of the legal services law-
yer this resulted in injustices in many cases."

In other areas where there were attorneys
available, many of them were reluctant to ac-
cept Mexican Americans as clients. The execu-
tive secretary of the Community Service Cen-
ter in Porta les, New Mexico said that her or-
ganization had not been successful in obtaining
local lawyers to represent Mexican Americans
in criminal or traffic cases. In one instance, it was
only after contacting the American Civil Liber-
ties Union in Albuquerque that the Center was
able to obtain a lawyer to represent a Mexican
American defendant." An official with the Com-
munity Action Program in Roswell, New Mex-
ico, near Porta les, said that it was very difficult
for Mexican Americans in the Roswell area to

$ Interview with William Fitzpatrick, Feb. 8,1988.
ss Albuquerque T. at 224-28.
la Roswell T. at 77-79.
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retain an attorney for anything but noncon-
troversial lawsuits."

The city attorney for a small town in southern
Colorado said that the few attorneys available
to represent indigent defendants in criminal
matters were overloaded with cases. Local law-
yers were reluctant to handle civil suits for Mex-
ican Americans. She stated that most of the local
attorneys believed that there was not enough
money to be made in such cares considering the
amount of time they required. She added : "They
can't do it for nothing." "

A number of persons interviewed felt that
more Mexican American attorneys were needed
to provide better legal assistance to Mexican
American clients who lacked fluency in the Eng-
lish language. Mexican American lawyers repre-
sent about 2 percent of all the attorneys in the
five States, even though Mexican Americans
constitute almost 12 percent of the total popu-
lation." On a State by State basis approxi-
mately 6 percent of the attorneys in New Mexico
have Spanish surnames; in California and
Texas the figure is approximately 1.5 percent,
and in Arizona and Colorado it is less than 1
percent."

Most of the 650 Mexican American attorneys
in the Southwest practice in the larger cities, but
Mexican Americans are underrepresented in the
legal profession even in these urban areas. In
Albuquerque, New Mexico, for example, where
Mexican Americans constitute almost one-third
of the city's population, only 25 Mexican Ameri-
can attorneys were practicing there out of a total
of more than 475. San Antonio, Texas, where
over 41 percent of the population was Mexican
American, had more than 975 practicing law-
yers in 1963. But in 1967 the Mexican American
Legal Defense and Educational Fund estimated
that only 55 of San Antonio's lawyers were
Mexican Americans. In El Paso, where almost
50 percent of the population was Mexican Amer-
ican in 1960, the Fund estimated that there were
20 Mexican American lawyers out of a total of

" Interview with Gilbert Garcia and Albert Sawyer, Feb. 11,
1961.

Interview with Mrs. Elizabeth Conour, Del Norte, Colo.,
Dec. 11,1987.

44 See Introduction, P. x.
4' Based on information obtained from the Mexican- Ameri-

can Legal Defense and Educational Fund, Inc., San Antonio,
Texas. See also, U.S. Commission on Civil Rights, ChM Rights
Digest, Vol. 1, No. 2 (Summer 1988), "More Minority Lawyers
Needed," at 17-18.



over 210. In Pueblo, Colorado, approximately
five of the 90 lawyers were Mexican Americans.

In rural areas where there are significant
numbers of Mexican Americans there are few,
if any, Mexican American attorneys. The dis-
trict attorney for the fifth judicial district (en-
compassing Chaves, Eddy and Lea Counties)
in southeastern New Mexico reported that there
were no Mexican American attorneys in private
practice in the three major cities (Roswell,
Carlsbad, and Hobbs) in his district although
the counties in which these are located had sub-
stantial Mexican American populations." A
group of Mexican Americans in Artesia, New
Mexico said that while they were suspicious of
attorneys in general, they preferred to deal with
Mexican American lawyers. Since there were no
Mexican American lawyers in the surrounding
area, it was necessary for them to go to Albu-
querque, a distance of over 200 miles," in the
rural San Luis Valley in Colorado, which is
predominantly Mexican American, there was
only one Mexican American attorney."

There are several reasons for the small num-
ber of Mexican American attorneys. Few Mexi-
can Americans are studying law. The cost of a
legal educatio., has prevented many Mexican
Americans from pursuing a legal career. In ad-
dition, language difficulties have resulted in
large numbers of dropouts among Mexican
Americans at various levels of the educational
process and have made admission to law school,
where there is a premium on verbal and written
English-language skills, particularly difficult
for Mexican Americans.

The Mexican-American Legal Defense and
Educational Fund, established in 1968 under a
$2.2 million Ford Foundation grant, has al-
located $250,000 of the grant for 50 3-year
scholarships to enable Mexican Americans to
attend law school. In addition, in 1968 the Ford
Foundation and the Office of Economic Oppor-
tunity began funding the Council on Legal Ed-
ucation Opportunity (CLEO) program to help
members of various minority groups, including
Mexican Americans, pursue a legal education.

"Telephone interview with Pat Handsaw, Mar. 24, 1969.
Interview with group of MerIcan Americans who wished

to remain unidentified, South Artesia, N. Mex. Feb. 29, 1965.
Interview with Carlos Lucero, Dec. 11, 1967.

The 0E0 funds are used to operate law school
regional training institutes during the summer
to help minority students gain entrance to law
schools and to prepare them for the law school
program. The students who successfully com-
plete one of the summer institutes and enter
law school are provided with a $1,500 per year
scholarship by the Ford Foundation, in addi-
tion to scholarship aid from the law school. As
a result of the 1968 summer program, 93 stu-
dents are now attending 33 accredited law
schools." In the summer of 1969 more than 40
law schools joined in helping prepare about 450
minority group students, including approxi-
mately 50 Mexican Americans, for law school
the following fall."

Summary
Many Mexican Americans in the Southwest

cannot afford private counsel in either :ivil or
criminal matters. In misdemeanor cases court-
appointed counsel is not available, except in
California, and as a result Mexican Americans
appearing in lower level courts are subject to
injustices. Even in felony cases, where court-
appointed counsel is required, many complaints
were heard about the poor quality of represen-
tation provided for Mexican American de-
fendants. Assigned counsel are sometimes
unconcerned or inexperienced, while public de-
fenders are often overworked. In some parts of
the Southwest where there are large concentra-
tions of Mexican Americans there are no legal
aid programs to assist indigents in civil matters.

In some areas of the Southwest, attorneys are
reluctant to accept Mexican Americans as
clients because their cases are controversial or
are not sufficiently rewarding financially. There
is a noticeable dearth of Mexican American law-
yers engaged in private practice of either civil
or criminal law although some programs are
now underway to help young Mexican Ameri-
cans enter law school.

"Telephone Interview with Melvin Kennedy, executive
director, Council on Legal Education Opportunity (CLEO),
Atlanta, Ga., July 25, 1969.

gi ld. The following law schools in the Southwest are cur-
rently involved In the CLEO program : University of Denver
College of Law, Loyola University School of Law (Los
Angeles), University of California at Los Angeles, the Univer-
sity of California Western, the University of Southern Cali-
fornia, and the University of California at San Diego.
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Chapter 8

Attitudes of Mexican
Americans Toward

the Courts
General attitudesMany Mexican Ameri-

cans expressed mistrust of the courts or com-
plained that 613 courts were insensitive to their
background and culture.

In Lariat, Colorado, teenage Mexican Ameri-
cans who had been cited for traffic violations
told Commission staff that when they go to
police court, they "prepare for time." They buy
plenty of cigarettez, they said, because they
know they will be going to jail whether or not
they are guilty. The young men said they saw
no point in pleading not guilty even the first
time "because they knew what would happen
anyway." Only with a lawyer [which they could
not afford] did the youths feel that they had a
chance to escape conviction.'

Even in circumstances where a right to court-
appointed counsel may exist, indigent Mexican
Americans are often distrustful of the judicial
process. An attorney in Fresno, California said
that a poor Mexican American believes that to
meta his right to court-appointed counsel, to
an interpreter, or to a jury, will cost him money.
He explained:
. . . courtroom terminology and legal jargon is
totally foreign to the Mexican American. They do not
view what they are told by our system as being con-
sistent with the protection of their rights and welfare.
They don't view it that way; they see it only as part
of the prot.ecutIon's case. You see, when they are told
that they have a right to this and that, the chicane°
think that they will fink out (if they exercise their
rights], It Is a nuestion of mistrust. . . . So, when they
are talking about appointing someone it will cost me.'

Mrs. Kelly Smith, a Mexican American who
worked in a Los Angeles neighborhood service
organization, reported that a young Mexican
immigrant who lived in Los Angeles and spoke
only Spanish told her that he had been arrested

Interview with a group of young men in Lariat, Colorado,
who did not wish to be Identified, Dec, 14, 1067.

"Western Center Study at 174. Sups,: n. 57, chap. 1, "Chi-
cano" is a term used by some Mexican Americans to refer to
members of the Mexican American group.
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for drunken driving after driving the wrong
way on a one-way street and was very concerned
about losing his driver's license. Although he
had had some drinks, he claimed that he was not
drunk. With some difficulty, Mrs. Smith said,
she convinced him to plead not guilty. Later
she learned that he had pleaded guilty because
he did not believe the judicial system would
treat him fairly and because he did not trust
the court interpreter to translate his defense
adequately.'

Mexican Americans also complained that the
courts were insensitive to their background.
One complaint was that the courts did not take
into appropriate account the poverty in which
Mexican Americans generally lived. "A $16
ticket is nothing to the white middle class but
is a financial crisis to the Chicano. "' A probation
officer in Phoenix, Arizona, discussing stand-
ards for placing first offenders on probation,
said that many Mexican Annrcians are high
school dropouts and many have 'n-oken families.
These facts are so common, he thought, that, it
may be unjust to refuse probation to an individ-
ual because such factors appear in his back-
ground if other circumstances such as regular
employment could justify a belief that the
offense would not be repeated.'

Mexican Americans also felt that many
judges lacked knowledge of their culture and
that this had an adverse effect on them in the
courtroom. Rev. Roger Wood, an Episcopal
priest who worked in a Mexican American area
of Los Angeles, said that a young Mexican
American in East Los Angeles was arrested on
the grounds of possessing marijuana found in
the pocket of the shirt he was wearing. The
young man claimed he was wearing a friend's
shirt when he was arre3ted. The judge, accord-
ing to Reverend Wood, said he was tired of

Los Angeles T. at 148-151.
Western Center Study at 145.

I Interviews with Jess Cuellar, Feb. 27-28, 1988.



hearing that excite° "because we are not that
much of a borrowing culture." Reverend Wood
thought that, whether or not the boy's alibi was
true, this remark showed the judge's ignorance
of behavior in East Lots Angeles:
Well, right there he lost the whole case for this boy
because it is that kind of a life In East Los Angeles,
the boys are constantly wearing each other's shirts.
So all the majesty of the law, the flags and everything
else, went down the drain, because this smart man,
with his robe on, doesn't know anything about life,

Attitudes in northern New Mexico
Alienation of Mexican Americans from the
courts and the law appears particularly acute
in northern New Mexico. Alex Mercure, a life-
long resident of that State who is director of
the Home Education Livelihood Program
(HELP), a northern New Mexico community
development program, described the special
problems existing in this area at the New Mexico
State Advisory Committee's Albuquerque
meeting.

Long before the United States acquired the
territory of New Mexico from Mexico, Mercure
related, a traditional legal system had defined
rights to land, water, timber, and grazing area.
The region was settled in the 17th century by
families from Mexico who displaced the ori-
ginal Indian inhabitants. The Spanish settlers
developed their relationship to the land over a
long period of time. As Mercure explained, for
the Spanish villagers land was not a commodity
to be bought and sold. It was used for stock-
raising and subsistence farming. The land
belonged to the family and it was handed down
from generation to generation. Rights to the use

6 Los Angeles T. at 62-53. On Sept. 22, 1980, the Commis-
sion received a complaint alleging that ou Sept. 2, 1989, a
Judge of the superior court of the county of Santa Ana,
Calif., characterized Mexican Americans as "animals" and
made other extremely prejudiced remarks during a juvenile
court proceeding against a Mexican American youth. The
vigorous protests of Mexican American community leaders
throughout California reflected their concern with judicial in-
sensitivity towards their group. Commission complaint files.

of communal land, boundaries, and titles were
known to the members of each community and
defined in a way which was less formal than
the system in use in the United States.'

The United States acquired this territory as
a result of the Treaty of Guadalupe-Hidalgo
which ended the U.S.-Mexican War of 1816. The
impact of this change in Government on the
Spanish settlers was profound, As described by
a descendant of one of the original Spanish
settlers families:
They were now subject to impositions of a new and
powerful nation whose cultural orientation and social
and legal systems were diametrically opposed to
theirs. . .8

The new Government proceeded to impose its
system of law upon the territory. As the Fed-
eral land holdings were being defined [the Fed-
eral Government now owns more than 60 per-
cent of the land in northern New Mexico] in-
dividuals and communities lost their holdings.
In some cases, the land was lost through lack
of understanding the new system of proving
and recording land titles. In other cases, proof
of land ownership, which was acceptable under
the Spanish-American system, was not accept-
able under the new legal system. In addition,
unscrupulous land speculators and Govern-
ment officials took advantage of the difficulties
of the new legal machinery which confronted
the Spanish settlers. Mercure explained that
while in most of theme cases the procedmal
formalities of the new laws were followed, the
Spanish people did not understand the laws and
could not protect their rights under them. At

'For a general history of the land problems of New Mexico,
see Knowlton, septa n. 2 p. 14. Gonzales, The Spanish
Americans of New Mexico: A Distinctive Heritage, 35
(U.C.L.A. MexicanAmerican Study Project Advance Report
No. 9, 1981) ; Nabokov, "The Land is the Mother" in The New
Mexican (published in Santa Fe, N. Mel.) Jan. 23, 1988.
Feature Section, p. 1.

s Tomas C. Atencio, "The Forest Service and The Spanish
Surname American." Cabinet Committee Hearings, at 85.
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the same time, the people felt that the land was
theirs and that they should continue to enjoy it.
It is very difficult for the people who have lived there
who can trace their living there for five generations
to think that an agency of the Federal government,
created In 1005, such as the Forest Service, could own
the property which had been in their family for 100
years before that.'

The feeling that the law is being used to
create and perpetuate injustice has led to a con-
flict of crisis dimensions in northern New
Mexico. Tension is high between local people
and the Forest Service; there are difficulties in
enforcing the law in the area, and there is
complete distrust of the courts."
. . . [Might now, the man we are speaking of in north-
ern New Mexico does not see the legal process or court
process . . . as holding any promise to him whatso-
ever. As a consequence, be is probably quite reluctant
to even think that the Government might offer proter
tions as well as punishment."

Albuquerque a'. at 234.
*See discussion of the confilet between New Ifellco Iaw

enforcement officers and the Aliases. Federal de Mercedes la
chap. 2.

II Albuquerque T. at 243.
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Mercure expressed the view that our legal sys-
tem must be made sufficiently sophisticated to
accommodate people of varying cultural origins.
He stated:

It seems to me that it we are going to have justice,
then we must also develop the kind of sensitivity
which we need for the values of people to whom the
Justice is being directed...."

Summary
Mexican Americans are distrustful of the

courts and believe them to be insensitive to
Mexican American background and culture.
These feelings are most acute in northern New
Mexico where descendants of the Spanish
settlers have lost their land, and thus their
means of livelihood. This has often occurred
through the operation of the legal system im-
posed on them by the Anglo settlers of their
territory. They view the law as an instrument
to create and perpetuate injustice, rather than
as an instrument to solve their problems.

111 Albuquergee T. at 237.
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Chapter 9

Language Disability
and Inequality

Before the Law
Most Mexican Americans in the Southwest

are bilingual and have no difficulty communi-
cating with the police or understanding pro-
ceedings in a courtroom. But there are areas in
the Southwest where some Mexican Ameri-
cansparticularly older people and Mexican
nationals recently arrived in the United States- -
have little or no knowledge of English. In pri-
marily rural northern New Mexicowhere it
has been possible to function only with a knowl-
edge of Spanish, the mother tonguea signifi-
cant portion of (ha local population speaks
little, if any, English and Spanish has been the
primary language from the earliest settlements
until today. In southern Texas, where there are
large numbers of Mexican nationals as well as
first and second generation Mexican Americans,
many persons speak Spanish exclusively.

It is common in the Southwest, moreover, to
find Mexican Americans who speak Spanish in
the home, with friends, on social occasions, and
at work among other Mexican Americans; they
use English only as a second language when
necessary. Many Mexican Americans hare
enough familiarity with English to "get along,"
but hare more difficulty than the average lay-
man in understanding courtroom proceedings
and legal matters.

In 1903 the California State Advisory Com-
mittee to the United States Commission on Civil
Rights recognized the problem of language dis-
ability and the effect it had on Spanish-speak-
ing people in their contacts with the police and
the courts
It appeared to the Committee, ... that while the Span-
Ish-speatIng groups do not feel that their problems are
as eracerbated as the Negro's, their problems are coin-
Skated by the additional fact that many speak mainly
Spaniel). Often, apparently, SNnish-speaking persons
literally do not understand what Is happening to them
In contat.s with the police, district attorneys and some
courts. . . .

66

This language difficulty seems a real one to the Com-
mittee. It also appears that many law enforcement offi-
cials are not cognizant of JO

Legal recognition of Spanish language
Although Congress usually imposed an Eng-

lish language requirement as a condition to an
area's becoming a State, Congress approved con-
stitut ions for California,' Colorado," and New
Mexico' that provided for the publication of
their State laws in both Spanish and English.
The subsequent California constitution, how-
ever, dropped this provision and limited publi-
cation of official proceedings to the English
language Colorado's provision ran out in 1900
and New Mexico's in 1931.

In the 19th century the Kearny Code, pro-
mulgated in 1840 by Brig. Gen. S. W. Kearny
for the Government of the newly acquired terri-
tory of New Mexico, contained a provision re-
quiring courts to keep records of their proceed-
ings in English and Spanish! However, this
provision was not continued in the New Mexico
Organic Act of 1850, the act of Congress con-
ferring powers of Government upon the terri-
tory of New Mexico.' Subsequently Congress
authorized the New Mexico Assembly to employ

translator and interpreter, and two additional
clerks for each house of the assembly. Of the
four clerks, two were to be qualified in English
and two in Spanish! In 1884 Congress went
further and authorized funding the translation
of the bills, laws, and journals of the territory's
legislature with the proviso that the legislative

Canteen)* State Mtltoty Com/inlet to the U.S. Con.
Weskit ell Ctril ittgito, PoliceMtaefOr Crow, Relalloos to
Lao AsatIts 414 Ike Sri Aistiato Bey Area (100) at U.

Calif. Coed. alt. 11, I at (1541).
'Cole, Coast, att. lg. 1 S (1575).
I N. Nita. Cottle, att. 20, $ 111 OM).
'Cant. Coast, att. 4, 1 54 11570.
I Reiter Cede, Records eel Seel., 1 4 (1646).
I Act et Sept. I. 1R50 eh. at Stat. 446.

Act of Ma cci 114.1, ch. 14S,1 I, 10 Stat. SST.



proceedings, records, and laws of the territory
also be printed in English'

Today New Mexico's statutes still reflect the
fact that there are substantial numbers of Span-
ish-speaking citizens in that State. For example,
certain proceedings of boards of county com-
missioners, city and town councils, boards of
trustees, and of all other officers of any county,
municipality, district, or other subdivision of
the State are required to be published in English
or Spanish or both. In counties, cities, or towns
where the population is not less than 75 percent
English-speaking, publication in English is
sufficient; and where the population is not less
than 75 percent Spanish-speaking, publication
in Spanish is sufficient; and where the popula-
tion is between 26 percent and 76 percent using
either language, publication is to be in both
English and Spanish," In counties where the
board of county commissioners deems it expe-
dient, the notice of election required by ptate
law is printed in English and Spanish; " in-
structions to voters printed by the secretary of
state must be printed in English and Spanish; "
election return books prepared by the secretary
of state for each precinct and election division
in the State are printed in English and Span-
ish;" and forms furnished by the secretary of
state for voter registration are printed in Span.
ish as well as English."

California has also recognised that some of
its citizens are literate in Spanish but not in
English. In 1968 the legislature provided for
the publication in Spanish of a synpoAs of the
California traffic laws." The State department
of welfare is empowered to publish its informs

Art of Feb. 14.1844. e1. e, 33 Stat. 1.
NS. )Its. Slats. Asa. I 10-2-II (MP.
tl N. Met. Mats. Ala. I 3-S-I (AddIttosal Sapp. MI).
Is N. Ma. State. Aaa. (Aditittesal Seep. !HI).
is N. Iles. Stats.,Aas. 1 -4-20 (Additional Sap. Ittatl

N. Stet. /Oats. Ana. 13 -2 -11 t1f$.1).
"Calif. rebkie gate I (West 8$041.1.4t).

101516 0 NI

tional pamphlets and related materials in Span-
ish as well as English." And all farm labor con-
tractors in California are required to have and
display a written statement in English and
Spanish showing the rate of compensation they
receive from the grower and tie rate of com-
pensation they pay their employees."

Police contacts
A Mexican American who is illiterate in Eng-

lish may experience special problems in his con-
tacts with law enforcement officers. If he does
not understand the officer's questions or com-
mands, an ordinary contact can escalate into a
more serious situation.

Armando Morales, chairman of the Council
of Mexican American Affairs in California and
of the policecommunity relations committee of
the Council in 1967, reported an incident be-
tween a Spanish-speaking Nicaraguan and a
police officer, which, in addition to showing the
bias of the officer, suggests how misunderstand-
ing resulting from language disability can in-
flame a routine contact,
In April, 1900 a Spanish-speaking adult male and his
friends were fixing a eat tire on the Hollywood free-
way. A police officer etopped and asked what they were
doing. The driver of the car tiling his the with a
cigarette in his mouth, looked at the police officer and
did not answer as he could not speak English. The
oMeer became very angry and demanded that he remote
the cigarette from his mouth, stand up and show him
some respect? The driver of the car smiled and con-
tinued to work on his tire. The Meer became more
angry, put him ores the tilt and began besting him
and calling him a dirty Mexican."

A former 'yolk* chief in a small community
in southern Coloradoidentifying language as
a factor in the lack of understanding between
Mexican Americans a nd law enforcement offi-

11 Wt. %Cellare sad lottnotioso Code t 10007 (West 158411).
tobot Code # 122$ Supt. INS).

le A. Merates, /Merkel eel Affitottoal Porten Relit ti to
estrrrtt Maim* A forriost LowEsiotttoteo. C**C0-111 ra
Lot A*fttet (Att. IN?) at I. (rapaittsbed).
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vials said officers in his community should
receive training in Spanish. He noted that some
Mexican Americans in his community cannot
explain themselves properly in English." The
New Mexico State Police, according to Chief
Joseph Black, have tried to overcome a similar
problem in northern New Mexico by assigning
only bilingual officers to that part of the State."

One of the law enforcement agencies from
California responding to the Commission's
questionnaire stated:

Some members of the community do not speak Eng-
lish or have a poor grasp of English. This requires ad-
ditional effort on the part of the officer to either learn
Spanish or to provide proper translation so that the
rights of the public are safeguarded.

Similar comments were received from agencies
in all five States. Of the 175 agencies respond.
ing to the question whether the agency had a
course in conversational Spanish for Anglo
officers, however, only six answered in the
affirmative.

Gonsalo Cano, with the Community Relations
Service of the U.S. Department of Justice in
Los Angeles, stated that a fundamental cause
of discontent and misunderstanding in the
Mexican American community is the inability
of the majority community and the police de-
partment to understand the Spanish language
and Mexican American culture. This inability
creates problems for the police as well as the
community, he said. A Mexican American
youth, Cano reported, was arrested by a police
officer in San Jose, California and charged with
inciting to riot. The police thought the youth,
who was speaking in Spanish when he was
arrested, was inciting a group of Mexican
American teenagers to demonstrate and riot.
Actually, he was trying to calm the crowd but,
because the officer did not understand Spanish,
he arrested the one person who was trying to
prevent possible violence."

An 18 -year old youth in Albuquerque re-
ported that one evening in December 1967, he
had been drinking and began fighting with his
wife, whereupon his father -in -law summoned
the police. iVhen the police arrived, the youth
said, they ordered him out of the house, fol.
lowed him outside, and told him he was under
amow10.111111.11.11.

reetiew with boa Wells, bee. It IN?.
Allariefester. at 5I-ti.

h latent's, with Gestate Cato, is*. II. INS.
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arrest. Apparently not understanding that he
was under arrest, he stated, he began to walk
away from the officers. According to his account,
the officers knocked him down, a fight ensued,
and he knocked one of the officers to the ground.
The young man was finally subdued, he said,
taken to the city jail, and charged with criminal
offenses. Not at ease in English, he told a Com-
mission staff member that he did not under-
stand the charges, but pleaded guilty to avoid
the extra expense of a trial."

Several Mexican Americans said that some
police officers are very unsympathetic when
dealing with people who have difficulty speak-
ing English. A witness told the California State
Advisory Committee:
And I know also, and I have beard many times that
the (police] officers will get very angry, arresting offi-
cers especially, . . then a person they stop begins
speaking Spanish. They fear the worstmaybe right.
fully so. I don't know, but they fear the worst, and
they act the worst la

Language disability may cause a Mexican
American to sign a statement or confession
whose contents be cannot read or understand.
A Mexican American in Albuquerque with a
criminal record said that as a young man he
signed a statement he had been told would
absolve him of charges against him, and then
was sent to prison on the strength of his con-
fession. The same person stated that in Febru-
ary 1968, he and a friend were arrested for
burglary by officers of the 13ernatillo County
Sheriff's Department and taken to the county
jail. Asked to sign a statement, he stated, he
refused but his friend agreed. Upon interven-
ing to warn his friend not to sign anything, he
was allegedly threatened with physical retalia-
tion by one of the officers present, The inform-
ant reported that he feared the officers would
take advantage of his friend, who did not under-

Stall latent's..
Ley Asteles T. at 11. Bee sloe latertlew with Gil Motets,
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stand English very well, in preparing a state-
ment for his signature."

Court contacts
Of the five States, Colorado and California

currently require that English be used in the
courtroom," and English is the language used
most often in proceedings in the Southwest,
particularly in courts of record. There are few
judges in the Southwest who speak Spanish."
Thus, a Mexican American whose English is
poor may be handicapped in the courtroom.

Criminal casesMany lawyers stated that
the language problem puts some Mexican
Americans to significant disadvantage in
criminal cases. Courts often assume that a de-
fendant who can "get along" in English can
understand the charges against him and the
proceedings in court. A number of people stated
that many judges in the Southwest do not
realize the extent of language limitation among
Mexican Americans and are unaware of the
extent to which it interferes with their ability
to defend themselves."

Many Mexican American defendants who
have some knowledge of English lack sufficient
proficiency to understand fully the nature of
the charges or proceedings against them. These
defendants cannot plead intelligently, advise
their lawyers with respect to the facts, fully
understand the testimony of witnesses against
them, or otherwise adequately prepare or assist
in their own defense.

A number of lawyers and others in the South-
west cited this problem and its adverse effects.
An attorney in Phoenix was critical of the pub-
lie defender's office in his community because it
did not have any Mexican American attorneys
on its staff, nor any attorneys who could speak

"Slat titanic..
* Colo. Res. Stale. a 711 --1-32 (1M); Cal. Cie. Proc. C.
1S3 (West 934). floweret, Is INA Calitorala repealed att.
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or understand Spanish. In his opinion many
Mexican American defendants were not being
adequately represented by the public defender's
office because of the language barrier." A pro-
bation officer in Phoenix offered a similar
criticism and stated that attorneys in the de-
fender's office were dependent on a Mexican
American investigator to interpret for them in
the office and in court. The probation officer
thought the investigator was not well qualified
as an interpreter and that this led to inadequate
representation of certain Mexican American
defendants."

A similar situation was said to exist in the
public defender's office in Denver. At the time
the director was interviewed by a Commission
staff member, nine lawyers, three investigators,
and four clerical workers were on his staff. None
of the attorneys was Mexican American and
none spoke Spanish. The attorneys were de-
pendent upon a Mexican American investi-
gator and a Mexican American secretary for
interpretation."

The project director of Centro Hispano in
East Los Angeles said that in his opinion the
defender's office in East Los Angeles could not
ba fully responsive to community needs because
it. had a heavy workload, and "none of the pub-
lic defenders really could speak Spanish. ""
The pLblio defender for Los Angeles County
stated that he was authorized 235 lawyers, but
could only think of one Spanish surnamed
lawyer and a dozen Spanish-speaking lawyers
who were employed by his office."

Most defendants in criminal cases in the five
States, moreover, do not have lawyers." Even
an English-speaking defendant who lacks funds
to employ counsel may find a courtroom pro-
ceeding conducted in English bewildering. The
problem is compounded for a defendant whose
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grasp of English is poor. Not only is his con-
fusion multiplied, but he may be more reluctant
to speak out in court.

A superior court probation officer in Phoe-
nix reported an incident in Aguila, Arizona il-
lustrating that language disability can produce
not only misunderstanding, confusion, and in-
appropriate reactions by the police but injustice
in the courts as well for a Mexican American
with a language barrier and no counsel. In
1966, a Mexican American who had been drink-
ing struck his daughter for being tardy in
bringing him some shampoo while he was
showering. His wife called the police and told
them of the assault. Erroneously understanding
his wife to mean that her husband was sexually
assaulting the daughter, the police arrived with
drawn guns. The father, almost shot during the
process of arrest, was taken before a city magis-
trate and charged with sexually molesting his
daughter. Understanding little English and
thinking he was being charged only with drunk-
enness, the father made no objection to the
charge. No interpreter was present to explain
the charge or to help him. He was then placed in
the county jail in Phoenix, where he remained
for 2 months awaiting trial because he could not
afford the high bail. When he was able to see the
defendant and converse with him in Spanish,
the probation officer learned the facts and ex-
plained them to the magistrate, As a result, the
case was dismissed."

A young man from Monte Vista, Colors&
said that he and another Mexican American
were charged with racing their cars and given
summonses to appear in police court. Although
he fought the charge because he thought he was
innocent, he stated the other man pled guilty
because he did not understand English very
well, did not know what, was happening when
he ap;'eared in police court, and to plead
guilty was the easiest, thing to do under the
circumstances."

Civil mattersMexican Americans who hare
difficulty speaking English also have problems
in civil mattersmany of which have serious,
even drastic, personal consequences.

In Sanders! r. Raltikaap the plaintiff
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brought a trespass action in a Texas court
against Mr. and Mrs. Sandoval, illiVrate indi-
gents who spoke only Spanish, to try the title
to land upon which they lived. Two weeks
before trial the Sandovals' lawyer withdrew
from the case and they obtained the services
of a Nueces County legal aid attorney. The trial
was short and the court rendered judgment for
the plaintiff granting him possession of the
property under his purported deed. Then the
Sandovals with the assistance of new counsel
moved for a new trial claiming they had a com-
plete and meritorious defense which had not
been presented by their Legal Aid Society at-
torney. The defense inadequately presented at
trial was that the deed executed by the Sando-
vats and assigned to the plaintiff was really
a mortgage given to secure a debt and the plain.
tiff knew it. At the hearing on the motion for a
new trial the legal aid attorney readily admitted
he had not been properly prepared at trial. One
excuse he gave was his inability to communicate
with his clients since he spoke only English and
they only Spanish. Consequently, there were
aspects of the case that he did not really under-
stand and others that he did not develop
completely."

The language problem may be even more seri-
ous in a civil matter where the Mexican Ameri-
can litigant does not have counsel. Willie
Gonzales of Silver City, New Mexico, active, in
community problems and local organizations,
told of a Mexican American and his common-
law wife who were declared unfit parents based
on a complaint by the local welfare department.
As a result, Gonzales stated, three of their chil-
dren were removed from their custody. Lack-
ing legal counsel, he said, the parents dii not
object because "(Tjhey can't get across to
anybody. They don't speak English fluently
enough to be able to pm:cat a me properly. " 'e
el11.11.11111..
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In northern New Mexico, land and water
rights are of critical importance to Spanish
American farmers whose ignorance of English
often results in the forfeiture of such rights.
Alex hfercure," told the New Mexico State
Advisory Committee:
When they get a legal document which tells them,
Your water is being adjudicated,' they really do not

understand what they have to do. It somebody did
understand, he would pick up and dt Ire into Banta Fe
and register his water rights perhaps. He doesn't know
that this is nquireci.4

Language also handicaps many Mexican
Americans iii civil matters arising outside of a
courtroom context. Drayton Wasson, a Spanish-
speaking justhe of the peace in Lovington, New
Mexico, said that he often must assist Mexican
Americans in hit community who have difficulty
in filling out English-language forms that have
an important Keet on their legal rights and
lives These include such matters as reports to
the State police and insurance companies about
automobile accidents, passport forms, and other
documents."

Communication with probation and parole
officersLanguage disability of a Mexican
American can seriously hinder a defendant's
opportunity to receive probation or parole and
can create difficulties for him if he attains it.

The state chairman of the civil rights section
of the League of United Latin American Citi-
Lens (LULAC) of California said that in his
State there are not enough Mexican American
or bilingual people in probation and parole
offices." George Gilpin, Chief of the United
States Probation and Parole Office in San
Antonio, said language disability was a partic-
ular problem for parolees and probationers in
rural areas of southern Texas." The single
Spanish surnamed parole officer in his office was
used as an interpreter. If a parolee or proba-
tioner who had no knowledge of English entered
the office when the Spanish-speaking parole
officer was out, he either had to wait for him
or come back at another time." A State probs.
11...1.111.10, 01.1a
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tion officer in Albuquerque, New Mexico, said
that many of the people he had supervised could
not speak English very well. As a result, he said,
they could not understand what their rights
were and were apprehensive about any contact
with the law."

Rev. Charles White, program director for a
neighborhood settlement house in East Los An-
geles, told of an 18-year old Mexican American
who had had a series of run-ins with the police.
While he was on probation the young man tried
to commit suicide. His probation officer knew
nothing about the incident.. Reverend Wh. to at-
tributed this to several factors, including the
language barrier."

John Urioste, of the Community Action Pro-
gram in Carlsbad, New Mexico, reported that in
the fall of 1987, Sirs. Juanita Rodriguez, who
had two grandchildren in mental institutions,
was notified that they could visit her d'tring
Christmas. She had to make the arrangements
with the juvenile probation officer, but since her
English was poor and the probation officer spoke
no Spanish, she asked Urioste to interpret for
her. When Urioste began to translate the proba-
tion officer's remarks to Mrs. Rodriguez, the pro-
bation officer objected. Mrs. Rodriguez ex-
plained that she did not think that she could
communicate properly in English, whereupon
the probation officer told them they would have
to go out into the hall in order to speak to each
other in Spanish. Urioste said he was so sur-
prised at this request that he did not object and
did go out of the room. Ile also stated that there
wen) many probationers who had no knowledge
of English at all and were faced with an impos-
sible situation."

Interpreters
Police--Amador Solis, who had been a

criminal court interpreter in Los Angeles, stated
that in Los Angeles interpreters are first. pro.
vided for criminal defendants when they are ar-
raigne0.0 Prior to arraignment, bilingual po-
lice officers are used as interpreters. Most police
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departments follow a similar practice. Smaller
police departments that have few if any Mexi-
can American or bilingual officers are dependent
on the services of private citizens." In some
cases no one may be available to interpret.

Courts The New Mexico constitution
provides:
In all criminal prosecutions, the accused shall hare the
right . . to hare the charge and testimony inter-
weed to him Ina language that he understands . . . .11&

New Mexico is unique among the five South-
western States studied in clearly establishing
the right to interpretation. Although all five
States have statutes providing for the appoint-
ment and compensation of interpreters," the
State courts in the Southwest have generally
taken the position that the question as to
whether an interpreter is to be appointed for a
particular defendant is within the discretion of
the trial court; appellate courts will not inter-
fere unless there has been an abuse of that dis-
cretion." A defendant's rights are held pro-
tected if he fails to tell the trial court that he
has a language disability and fails to request an
interpreter," or if he is represented by an at-
torney who understands the testimony of the
with ewes."

A defendant's right to have an interpreter
provided for him has received relatively little
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discussion in the Federal courts." To date there
have been no Federal court decisions on whether
a non-English speaking defendant in a criminal
case in a State court has a constitutional right
to have an interpreter appointed. In a recent de-
cision the Court of Appeals for the Second Cir-
cuit suggested that an indigent defendant might
have a constitutional right to have an inter-
preter appointed in a Federal criminal trial just
as he has a right to appointed counsel. The court
held, however, that the facts in the particular
case did not warrant the appointment of an
interpreter."

Although some steps have been taken to pro-
vide for professional interpreters in criminal
cases arising in Federal courts and State courts
of record in the Southwest, many Mexican
American defendents are tried in inferior
courts where makeshift arrangements are the
rule. Judge Harry Robins of the Albuquerque
municipal court stated that he uses his bilingual
court clerk as an interpreter .then necessary."
The Mexican American clerk of Judge Mario
Cots.-Robles of the municipal court in Ilicson
translates the testimony for Mexican American
defendants who cannot speak or understand
English. The judge, however, thought it. would
be better to have a professional interpreter for
the job.

Others criticized the qualifications of such
ad hoc irterpretere, Hector Morales, a city
councilman in Tucson, characterized the ability
of individuals used as interpreters in local
........100111/1114.11
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courts as "at the best, ... only fair ... ." In
his opinion at least one well qualified full-time
interpreter should be hired for use in each of the
city and county courts.

Criticism also was leveled at professional in.
terpreters assigned to various criminal courts.
Richard Alatorre, formerly director of the
Southwestern Regional Office of the Legal De-
fense Fund in Los Angeles," reported that in
some instances the testimony of witnesses
against a defendant was not translated to the
defendant." Amador Solis who, as previously
noted, had been an interpreter in the criminal
courts of Los Angelescriticized the linguistic
ability of most interpreters in criminal cases in
Los Angeles. According to Solis, the position
does not pay enough; the requirements for em-
ployment, including the test. given to applicants,
are insufficient; and most of the incumbents are
inexperienced. Solis declared that an interpreter
stays with the criminal courts only long enough
to get some experience and then leaves for a bet-
ter paying job as an interpreter in civil cases."

An attorney in San Antonio told Commission
investigators that there was an interpreter
available in the Bexar County courts but that he
was not "worth a darnn."" In his opinion a
qualified interpreter should be a Mexican
American from southern Texas familiar with
the local idioms. He was also critical of the fact
that the United States District Court in San
Antonio did not have a full-time professional
interpreter."

Carl Carlton, director of student personnel
services at New Mexico Junior College in Hobbs,
said he had been called upon frequently by local
courts and by court-appointed attorneys to act
as an interpreter for Spanish - speaking defend-
ants." He said that be was considered qualified
for this job because he had college degrees in
language. He also had been educated in Mexico
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and reared in Texas among Spanish-speaking
people. He felt unprepared, however, to assume
the responsibilities of court interpreter because
he had not had any legal training. He had
studied some legal subjects on his own time and
at his own expense in an attempt to make him-
self better able to assume this responsibility. In
his opinion, interpreters should be trained in
legal terminology like legal secretaries, and in
addition possess a general knowledge of legal
procedures. Several other people in Lovington,
New Mexico also stressed the need for interpre-
ters who were not only familiar with conversa-
tional Spanish and local idioms, but also had
had legal training!'

While it is important that an interpreter be
provided when necessary, it is also important
that the interpreter chosen be unbiased and
have the confidence of the defendant. Com-
plaints were made that in some lower courts
police offi..as were called upon to act as inter-
preters. A Mexican American sergeant in the
San Diego Police Department stated that he
had served as an interpreter in the San Diego
courts." Gonzalo Cano, an officer with the Com-
munity Relations Service of the Department of
Justice, said that he knew of one case in San
Fernando, California where a police officer was
used as an interpreter in court and that it hap-
pened often enough to warrant concern."

Summary
Although many Mexican Americans in the

Southwest are bilingual and have no difficulty
with English, many others are handicapped in
their relations with law enforcement officials or
in courtroom proceedinp,s by a language
disability.

Special problems arise for Mexican Ameri-
cans with c language disability who cannot
understand a law enforcement officer's questions
or commands. Ordinary contacts can escalate
into serious situations. However, very few law
enforcement agencies have taken steps to give
their officers instruction in conversational
Spanish.

Mexican Americans w;th a language disabil
ity also are at a disadvantage in the courts.
awnewEIMII..011...
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Many Mexican American criminal defendants
with a language disability do not fully under-
stand the nature of the charges or proceedings
against them. These defendants cannot know-
ingly plead to these charges, advise their
lawyers with respect to the facts, fully under-
stand the testimony of witnesses against them,
or otherwise adequately prepare or assist in
their own defense. Mexican Americans who have
difficulty with English also have problems with
noncriminal legal matters.

Language disability also creates serious dif-
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ficulties for Mexican Americans on probation or
parole. They often have difficulty communicat-
ing with their probation and parole officer and
the officer finds it hard to provide proper
supervision.

The use of qualified interpreters is not wide-
spread in the courts throughout the Southwest.
Often makeshift arrangements for interpreters
are made in the lower courts. Where profes-
sional interpreters are employed, they were
criticized as being improperly trained or not
skilled for work as a court interpreter.
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Chapter 10

Participation by Mexi
can Americans in
Law Enforcement

Agencies
Importance of participation

In the course of this study, the opinion was
voiced that fear and distrust of Mexican
Americans toward law enforcement agencies
could be reduced by increasing the number of
Mexican A merican law enforcement officers. For
example, a Mexican American probation officer
who had been a policeman in Phoenix for 6
years, stated that more Mexican American po-
lice officers were needed in that city.' He thought
police teams could operate more effectively in
Mexican American neighborhoods if at least one
of the members was a Mexican American. The
Mexican American officer, he believed, could put
Mexican American citizens at ease, serve as an
on-the-spot interpreter when necessary, and
thin, defuse tense police-citizen encounters and
avoid miscarriages of justice.

The director of public safety for the city of
Las Cruces, New Mexico, a Mexican American,
stressed the importance of placing Mexican
American law enforcement personnel at many
levels of responsibility to secure the trust and
confidence of the Mexican American commun-
ity. He pointed out that in Albuquerque, no
Mexican American law enforcement officer held
a high ranking or policy-making position. In
the same city the Spanish-speaking community
continuously complained of police misconduct.
By way of contrast he pointed to another large
city in New Mexico where Mexican Americans
held positions as police lieutenants and cap-
tains. Here police-community relations were
excellent because the Spanish-speaking com-
munity, represented at all levels within the
police department, was convinced that it would
received Lair treatment from the police'

Extent of participationIn order to obtain
information on the employment of Mexican
Americans in law enforcement agencies, the

Staff Interview.
Mbuquerque T. at 193-94.
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Commission included questions on employment
statistics in the questionnaire sent in October
1968 to 793 law enforcement agencies. These
included 616 police departments, 168 county
sheriffs, and nine State agencies in Texas, Ari-
zona, California, Colorado, and New Mexico.
The communities represented by these agencies
ranged in size from less than 10,000 population
up to and including metropolitan areas of more
than 500,000 persons. The larger cities included
Phoenix and Tucson, in Arizona; Los Angeles,
San Francisco, San Diego, Oakland, and
Sacramento, in California; Denver, Colorado
Springs, and Pueblo, in Colorado; Albuquerque
and Santa Fe, in New Mexico; Dallas, Houston,
Ft. Worth, San Antonio, El Paso, and Austin,
in Texas. Responses were received from 280 law
enforcement agenciesabout 35 percent of th.,
recipients. There were 243 responses from police
departments, 32 from sheriffs' offices, and six
from State law enforcement agencies.

Police departments
Total employment in 243 police depart-

mentsuniformed, plainclothes, and civilian
was 34,717. Of this number, 1,989 or 5.7 percent,
were Mexican American. This contrasts with
till', Mexican American proportion of the five-
State region's population-11.8 percent' There
were found to be 23,944 uniformed officers, of
whom 1,247 or 5.2 percent were Mexican Ameri-
can. Of the uniformed policemen, 10,648, or 45
percent, had never been on duty with a Mexican
American officer at any time in their police
careers.

Among plainclothes officers, 244 or 9.3 per-
cent were Mexican American out of a total of

3. Of the 8,375 civilian employees, Mexican
Americans totaled 518, or 6.11 percent.

Significant variations appeared in the extent
to which Mexican Americans were employed by

See introduction, p. z.



Police EmployeesUniformed, Plainclothes, and Civilian

Position

Uniformed Plainclothes Civilian Employees

Total
Mexican
American

Percent
Mexican

American
Total

Mexican
American

Percent
Mexican
American

Mexican
Total American

Percent
Mexican
American

Patrolman
Detective
Sergeant
Lieutenant
Captain

Inspector

Chief Inspector
Deputy Chief.... _
Chief

Unclassified

17, 946

2, 625
898
413

68

27
60

195

1, 712

1,001

132
29
25

3

2
2

12

41

5.6

5
3. 2
6

4. 4

7.4
3.3
6

2. 4

1, 554
396
133
95

33

4
32
52

99

151
33
11
6

None

None
2
1

20

9. 7
8.3
8. 3
O. 3

0

0
6.3
2

20

8, 375 518

Total civilian
employees.

Total police
employees.

6.

8,

26,

11

375

342

Total all em-
ployees.

Total Mexican
American civil-
ian employees.

Total Mexican
American police
employees.

34,

1,

717

518

471

Total MA
employees.

Percent MA's
overall total.

1, 989

5.7

Totals 23, 944 1, 247 5. 2 2, 398 224 9. 3

Nora.Cumuistir. statistics obtained from answers to Commission October 1988 questionnaires.

police departments. In some cities the Mexican
American proportion of the police force ap-
proached the Mexican American proportion of
the population. For example, in a Texas city
with a Mexican American population of about
40 percent, 165 of the 623 uniformed police
officers, or 26.5 percent, were Mexican Ameri-
cans, and 40 of the 131 plainclothesmen [30
percent] were Mexican American. In a large
city in New Mexico, with a 28 percent Mexican
American population, about 20 percent of the
uniformed policemen and 31 percent of the
plainclothesmen were Mexican Americans.

Other citiesand these were in the large

majorityhad significantly poorer records. In
a large Texas city which estimated its Mexican
American population at 7 percent of the whole,
less than 3 percent of the uniformed policemen
and only 2 percent of the plainclothesmen were
Mexican American. A large Colorado city with
an approximate 30 percent Mexican American
population had a uniformed police force that
was 13.4 percent Mexican American.

Ethnic breakdowns were not received from
the police departments of either Los Angeles or
San Franciscothe two largest cities in Cali-
fornia. The Los Angeles Chief of Police sent
a letter to the Commission's Acting Staff Di-
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rector in October 1968, in which he stated that
much of the requested information was unavail-
able in his office, and that the assembling of
what information he did have would require
excessive man-hours. He further indicated that
if the Commission would send a staff member
to Los Angeles, a representative from his com-
munity relations office would assist him in
gathering some of the information. According
to the Los Angeles Human Relations Bureau,
total employment in the Los Angeles Police
Department for 1968 was 5,937 persons. The
bureau was unable to provide any ethnic break-
down of this total, stating that employment
statistics by race and ethnic origin were no
longer kept by the police department.' An
official Los Angeles publication for fiscal year
1967-68 indicates that there were 1,844 new
appointments to the police department during
that year, of whom 153, or 8.8 percent were
Mexican Americans.' The 1960 census indicates
that 10.5 percent of Los Angeles' population is
Mexican American.

The Human Rights Commission of San Fran-
cisco informed the Commission that as of
May 31, 1968, there was a total of 2,240 police
department employees in San Francisco, of
whom 33slightly over 1.4 percentwere
Spanish surnamed. There were 1,722 uniformed
policemen, of whom 22slightly under 1.3 per-
centwere Spanish surnamed' Seven percent
of San Francisco's population is Mexican
American, according to the 1960 census.? In
May 1967, the Commission held a public hearing
in the Bay Area cities of San Francisco and
Oakland. A staff report prepared in connection
with that hearing concluded that: "In the Bay
Area, Spanish Americans are underrepresented
in local governmental employment as well as in
Federal employment. . . Of 1,722 uniformed
policemen, only 22 are Spanish-speaking, of
whom 19 are policemen-entrants. [There are
1,253 persons in the police-entrants' cate-

'Telephone interview with Charles Sierra, Advisor to the
Director, Los Angeles Human Relations Bureau, June 4, 1989.

Los Angeles City Personnel DepartmentFair Employ-
ment Practices Survey, 1967-68.

'Telephone interview with Jack Casford, Human Relations
Anr.lyst, San Francisco Human Rights Commission, June 4,
1969.

*San Francisco has a number of Filipinos and persons
from Omtral and 81,1,th America, the majority of whom have
Spanish surnames. Id.
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gory.]" 8 According to 1967 figures collected by
the Commission for its study of patterns of mi-
nority group employment in State and local
government, in Oakland, which had a Spanish
surnamed population in 1960 of 6.8 percent, only
0.6 percent of the uniformed police were Mexi-
can American.°

In another large California city, where Mexi-
can Americans constituted an estimated 10 per-
cent of the population, only 23 of the 700 uni-
formed officers, or 3.3 percent, and only two of
the 123 plainclothes officers, or 1.6 percent, were
Mexican American. In another large city in
California, the Mexican American percentage
was 15 percent of the total population. Of this
city's 370 uniformed policemen, 14, or 3.8 per-
cent and of its 79 plainclothes investigators,
four, or 5 percent, were Mexican American.

A number of inquiries in the questionnaire re-
lated to recruitment and selection practices. The
first question asked was whether the agencies
had established qualifications for appointment.
Of the 277 agencies which responded, 274 an-
swered affirmatively. The requirements of only
164 agencies, however, were in printed form
and available to the public.

A majority of the responding agencies re-
quired that as a condition of employment officers
live in the jurisdiction. Of 271 agencies re-
sponding to a question regarding minimum edu-
cational requirements for initial appointment,
193 required high school graduation. The great
majority of agencies stated that applicants
were required to take physical, written, and oral
examinations.

More than 40 percent of the responses listed
failure to pass written examinations as the pri-
mary reason for disqualification of Mexican
American applicants. Nearly 30 percent listed
failure to meet physical requirements," 25 per-
cent reported failure to meet educational re-
quirements, alnu.3t 25 percent listed inadequate
character references, and about 17 percent men-

Hearing before the U.S. Cotnrniaeion on Civil Rights, San
Francisco, Calif., May 1-3, 196', and Oakland, Calif.,
May I-6, 1967 at 823.

9 U.B. Commission on Civil Rights, For ALL the People . . .

By ALL the People, A Report on Equal Opportunity In State
and Local Government Empliyment, (1969) (hereinafter
cited as For ALL The People) at 25.

"On Aug. 17, 1988, the Commission's California State
Advisory Committee held a meeting on administration of
justice problems In Los Angeles. One of the Committee mem-
ben, Daniel L. Fernandes, questioned city councilman Thomas
Bradley about the physical requirements for police recruits



tioned lack of facility with the English language
as the primary reason for disqualification.

There were 66 agencies which stated that no
Mexican American applicants had applied in
the previous 3 years; 167 responded that from
1 to 10 percent of their applicants had been
Mexican Americans. These 213 responses con-
stituted almost 80 percent of the 271 responses
to this question." The questionnaire asked the
agencies for their views as to the reason why
relatively few applications had been received
from Mexican Americans. Inability to meet the
educational requirements was the most frequent
response. Of the 271 respondents, 193 indicated
that a high school degree was required for police
applicants. The second most important factor
was the existence of written examinations. The
third factor, cited in almost as many responses
as the second, was an unfavorable impression
of police work by Mexican Americans.

This last factor frequently was cited during
the Commission's field investigations. Rev. John
Luce and Rev. Charles White stated that Mexi-
can Americans in Los Angeles were reluctant to
become policemen for fear of being regarded
with disfavor by other Mexican Americans, The
main reason for this fear, they said, is that
Mexican Americans do not trust the Los Angeles
police and are convinced that the police do not
trust them. Most of the Mexican American
police officers in Los Angeles, they said, are

and what could be done to make them less restrictive. Council-
man Bradley responded :

. . . the 'Civil Service Commission establishes the
standards but tt,.y take directions from the police
department. For a long time Chief Parker was unwilling
to drop the minimum height from live-ten down to five-
nine, and finally down to five-eight. This was a long
and agonising fight that went on. Now, I have not seen
that the officers . . . were handicapped by the fact that
their height was reduced. There was a time when they
haveI've forgotten the exact number of teeth, but
the question was asked one time, "What are they going
to do, bite people?"

Councilman Bradley further pointed out that at one time the
police department required that a recruit have a four-Inch
chest expansion, and that one almost had to be a good athlete
to meet this standard. He concluded his comments on physical
requirements by observing, "I think the reduction in the
height from five-eight to five-seven would not impair the
ability of the officer to do his Job. Thep don't need muscle
and massiveness so much as they need tact." Los Angeles T.
at 106-08.

" Twenty-four responses showed applications from Mexican
Americans amounted to between 11 to 25 percent of the total ;
12 responses indicated that Mexican American applicants
constituted between 26 to 50 percent of the total ; 10 responses
indicated that the Mexican American applicants constituted
between 51 to 75 percent of the total ; and 12 responses in-
dicated that more than 75 percent of their applicants were
Mexican Americans.

looked upon as "sell-outs" and are often de-
scribed as having become anglicized in their
attitudes and practices."

Similarly, a Spanish surnamed police officer
in Denver, referring to the attitude of the Mexi-
can American community toward any Mexican
American police applicant, stated : "He is con-
sidered to be a defector." " The officer's superior,
an Anglo division chief, supported this view,
saying: "A stigma attaches to a minority indi-
vidual when he becomes a member of a police
department." 14 According to an official of the
community action program in Roswell, New
Mexico, Mexican American community leaders
there are unwilling to furnish names of poten-
tial Mexican American applicants to the police
chief because the leaders are apprehensive of
subsequent criticism and abuse by the Mexican
American community."

Community leaders in each of the five States
suggested that special efforts must be made to
attract qualified Mexican Americans into law
enforcement work. A majority of the depart-
ments, however, have no recruitment program,
much less programs designed to attract Mexican
American and other minority applicants. Of the
272 agencies responding to the question as to
whether the agency had a recruitment program,
162 stated that they had none, and 177 said they
had made no special efforts to recruit Mexican
American applicants during the past 2 years.

Queried as to which methods the agency
utilized to inform the Mexican American com-
munity of its desire to receive applications, 66
out of 141 agencies responding, or 40 percent,
indicated that they had made announcements
which were distributed by Mexican American
community organizations. Only nine agencies,
however, indicated that they had arranged for
the publication of such information in local
Spanish language newspapers; only 16 had
made arrangements for such announcements to
be broadcast over local Spanish language radio
and television stations; and only two had

" Los Angeles T. at 39. Arthur Garcia of the Police Mal-
practice Complaint Center of the Los Angeles American Civil
Liberties Union, stated that Mexican American police officers
are often more brutal than Anglo officers In their treatment of
Mexican Americans. Both Luce and White expressed the belief
that this is one way in which the Mexican American officer
tries to show Anglo officers that he thinks as they do and is
not prejudiced in favor of his own people. Id. at 61, 71-72.

" Staff interview.
" Staff interview.
"Boswell T. at 157-58.
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printed such announcements in Spanish and had
had them distributed in the Mexican American
communities.

The larger cities have the poorest records. Of
the 141 responses, 17 came from cities with
populations of 250,000 to 500,000. Of these 17,
only one stated that it had made an announce-
ment in a Spanish language newspaper or on a
Spanish language radio or television station."

Sheriffs
Twenty.seven of the 32 responses from county

sheriffs furnished statistics concerning their
law enforcement personnel by ethnic category.
Eleven came from Texas, seven from California,
four from New Mexico, three from Colorado,
and two from Arizona. *In these 27 counties the
sheriffs and their deputies and other law en-
forcement personnel totalled 5,251. Of this
number 292, or 5.5 percent, were Mexican
American."

In several counties in Texas the Mexican
American proportion of the deputies in the
sheriff's office equaled or exceeded the Mexican
American proportion of the county's population.
Thirty-.A?..-en out of 39 sheriffs' deputies in Webb
County [Laredo] Texas--where Mexican Amer-
icans constitute 77 percent of the population
and 36 out of 73 in El Paso County [49 percent
Mexican American] were Mexican Americans.
In both of these counties, the sheriffs also were
Mexican Americans. In Bernalillo County, New
Mexicowhere Albuquerque is located-15
of the 27 sheriff's deputies were Mexican
Americans.

These are exceptions to the rule, however.
Commission staff members received information
that a relatively low number of Mexican Amer-
icans were employed as law enforcement person-
nel by sheriffs in the majority of areas visited.

For example, in both of the two largest cities
in Arizona, the sheriffs had only token num-

0 Sixteen of the 141 responses came from cities in the
100,000 to 280,000 population category. Only one response
Indicated that an announcement bad been made In a Spanish
newspaper and only three indicated that Spanish radio and
television stations had been utilized. Cities in the categor:,
of 80,000 to 100.000 population accounted for 18 of the
responses ; of the 18 agencies only two had made announce-
ments lo the local Spanish language newspapers, and only one
had used the local Spanish language radio and TV stations.

**Unlike police departments, which use the merit system
for appointment and promotion, many deputy sheriffs are
hired on the basis of political patronage with merit and
Qualifications considered to be of secondary importance.
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bers of Mexican Americans on their staffs. One
Mexican Amer:can attorney in Texas pointed
out that there were few Mexican American dep-
uty sheriffs in many of the counties located in
the Rio Grande Valley, where Mexican Ameri-
cans constitute a signifioant portion or even a
majority of the population."

A Texas county where the population exceeds
22,000, of which Mexican Americans constitute
about 25 percent, had no Mexican American
deputies on the sheriff's staff, according to a
community leader." The sheriff's response to the
questionnaire confirmed this statement. A simi-
lar situation existed in Reeves County, Texas
[population approximately 14,000], where the
population is about 50 percent Mexican Ameri-
can. According to a prominent community
leader in Pecos, the county seat of Reeves
County, there had not been a Mexican Ameri-
can deputy sheriff for many years." Similarly
in Culberson County, Texas, where 45 percent
of the population is Mexican American, the
sheriff had no Mexican Americans on his staff.22

State law enforcement agencies
Six State law enforcement agencies responded

to the Commission questionnairetwo from
California and one from each of the States of
Arizona, Colorado, New Mexico, and Texas. The
response of the Texas Department of Public
safety indicated that 28 of its 1,740 uniformed
and plainclothes officers were Mexican Ameri-
cans-1.6 percent of the total officer forcein
sharp contrast to the Mexican American pro -.
portion of the State's population 1:14.8 percent].

Testifying at the Commission's San Antonio
hearing, Col. Wilson Speir, director of the Texas
Department of Public Safety, reported that
there were no Mexican Americans among the
62 Texas Rangers in his department. He said
that there were 38 Mexican American patrol-
men and two Mexican Americans on the intel-
ligence staff." In response to the Commission's
questionnaire, the total number of patrolmen
was given as 1,432, of whom only 26 were Mexi-
can Americans-1.8 percent. At the hearing, in
response to Commissioner Hector Garcia's ques-

18 Staff Interviews with representatives of sheriffs' *faces.
11 Staff Interview.
le Staff interview.

Staff Interview.
=Staff interview.
Pg San Antonio Hearing at 717, 728.



timing, Colonel Speir admitted that he arrived
at the figure 38 by classifying uniformed officers
serving in the drivers' license service and the
motor vehicle inspection service as "patrolmen."

At the hearing Speir testified : "We have had
in past years a captain of the Texas Rangers
that was a Mexican American, Captain Gon-
zales, one of the most famous of all Ranger
captains, who is now retired after 30 years of
service." In response to a question by Com-
missioner Garcia, himself a Texan, about the
spelling of this former Ranger's last name, Speir
responded "0-o-n-z-a-u-1-1-e-s." When Commis-
sioner Garcia expressed the view that this man
was never considered to be a Mexican American
by the statewide Mexican American community,
Speir responded that he was considered to be a
Mexican American by the Texas Department of
Public Safety."

The name of the former Ranger captain ac-
tually was spelled "G-o-n-z-a-u-1-1-a-s." 26 In a
newspaper account of an interview with Gon-
zaullas, [which took place the day after the
hearing], who had retired in 1951 after 30 years'
service with the Texas Rangers, he is reported
to have stated that his father was of Spanish-
Portuguese descent, that his mother was of Ger-
man descent, and that he considered himself to
be an American. He also was reported to have
said that he could never recall a Mexican
American holding a high rank in the Texas
Rangers during his 30 years service although
he did know of one regular Mexican American
Ranger."

The California Highway Patrol listed an
overall total of 5,010 uniformed officers, includ-
ing 4,364 State traffic officers. It failed to indi-
cate whether any of these uniformed person-
nel were Mexican American. Its covering letter
accompanying its response stated in part :
"Under State law, race, descent, or ethnic group
affiliation has no bearing on securing employ-
ment with this Department". Similarly, the
California Department of Justice, which re-
turned the Commission's questionnaire unan-
swered, stated in a letter that it had two law en-
forcement bureaus within the departmentthe
bureau of criminal identification and investiga-

H Id. at 719.
Id. at 728.

"San Antonio Express A New', Dec. 15, 1988 at 3A.
Id.

$90-505 0 - 70 -

tion with 33 special agents, and the bureau of
narcotics enforcement with approximately 100
peace officers, It did not indicate how many
were Mexican Ainerican, stating only that there
were a "substantial number" of Mexican Amer-
icans in each of these bureaus.

The Colorado.State Patrol response indicated
that it had 418 uniformed officers of whom 350
were patrolmen, All of the 12 Mexican Ameri-
cans were- patrolmen and they constituted
slightly more than 2.8 percent of the total 418.

The New Mexico State Police response showed
248 law enforcement personnel. Sixty-one of the
229 uniformed officers and 13 of the 19 plain-
clothesmen were Mexican American. Thus, Mex-
ican Americans constituted 74 of the 248 per-
sonnelor nearly 30 percent of the law enforce-
ment officers in the agency. The statistics from
this one agency conapai e favorably with the
1960 Population Census for New Mexico which
indicates that 28.3 percent of its total popula-
tion is Mexican American.

Summary
Public officials and private citizens, including

judges, lawyers, probation officers, all expressed
the belief that the fear and distrust which many
Mexican Americans feel toward law enforce-
ment agencies could be significantly dispelled
by increasing the number of Mexican Ameri-
can law enforcement officers at all levels of
authority.

The majority of the law enforcement agencies
responding to a Commission questionnaire
stated that they had made no special efforts to
recruit Mexican..American applicants in the
past 2 yeark il.a.tlyt.of these agencies indicated
that the prereqUigite of a high school degree,
the existence of written tests, and the high
physical fitness requirements were major deter-
rents against application by Mexican Ameri-
cans and the reason why many of those who did
apply failed to qualify. While this may, in part,
account for the low number of Mexican Ameri-
can applicants, the failure to establish specially
designed minority recruitment programs and
to utilize Spanish language advertising media
such as newspapers, radio, and television to pub-
licize such programs undoubtedly contributes
significantly to the fact that so few Mexican
Americans apply for police jobs.
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Chapter 11

Participation by
Mexican Americans

in Agencies of Justice
The relative shortage of Mexican American

lawyers is reflected in the scarcity of Mexican
American judges and prosecutors. In turn this
may contribute to the lack of confidence which
Mexican Americans have in the judicial system
and the administration of the civil and criminal
laws. To determine the extent to which Mexican
Americans serve as judges in the Federal and
State courts of Arizona, California, Colorado,
New Mexico, and Texas a Spanish surname
check was made, using the Spanish surnamed
list of the U.S. Immigration and Naturaliza-
tion Service of the Department of Justice and
the appropriate Federal and State legal direc-
tories.' While it is possible that there are judges
of Mexican ancestry who do not have Spanish
surnames, the margin of error would not be
great enough to substantially change the stated
percentages.

United States district courts
The 1969 Directory of the United States

Court Officials lista a total of 59 Federal Dis-
trict judges sitting in the 12 districts of the five
States' Of the 59 judges only two are Spanish
surnamedone in California and one in Texas.
Both are comparatively new on the Federal
bench.

State courts'
Of a total of 961 judges serving on State

courts in the five States only 32 or 3.0 percent

1188 Directory of U.8. Court Officials; 1188 Calif. Roster;
nit Texas Legal Directory; 1018 New Mexico Attorney
Roster of the Bench and Bor; Arizona Court. 11118-70 com-
piled by Seey of State, Jan. 1989; and Court List furnished
by Colorado Bar Ass'n, May 1989.

Published by the Administrative Office of the U.S. Courts,
Washington, D.C.

'Arizona, Colorado, and New Mexico each comprise one
Federal District. California is divided into five districts, and
Texas into four.

AU of the Judges of the State courts of Arizona, Cali.
foraft. New Mexico, and Texas are elected for terms of vary-
ing length. In Colorado all State court Judges are appointed
by the Governor of the State. Arts. coast. art. VI ii S. d;
Arts. Rev. State. f 12-120.02; Calif. coast. art. VI 1 28; N.
Ilex. coast. art. IV 11 4, 12; Tex. coast. art. 5 11 2, 4, 5, 8, 7,
18; Colo. conat. art. VI, 11 7, 8, 12, 21, 22.
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are Spanish surnamed .° There are 32 supreme
court justices in the five States. Only one of
these, the chief justice of New Mexico, is Span-
ish surnamed.

The five States have a total of 183 judges at
the next intermediate or appellate level. Five
of these (three in New Mexico and one each
in Colorado and Texas) are Spanish surnamed.

At the State court trial level, there are a
total of 746 judges; 28 are Spanish surnamed.
California has seven, Colorado three, New
Mexico 14, Texas two, Arizona none.

The following chart shows the number and
location of State court judges by ethnic origin:

State Courts

Mexican_
American

Other Total

Arizona . 0 61 61
California T 7 430 437
Colorado 4 166 170
New Mexico 18 39 57
Texas is 3 233 236

Total 32 929 961

District attorneys and public prosecutors
Because of the importance of the role district

attorneys and public prosecutors and their staffs
play in the administration of justice, a Com-
mission staff member obtained information,
through telephone conferences, regarding the
number of Spanish surnamed attorneys em-
ployed in these offices in N southwestern cities.

Of 590 State district attorneys and public
prosecutors and their assistants, in these cities,
only 20, or slightly more than 3 pexcent, are

IC
# Include. Supreme, Appellate, and Superior Courts.

Id.
Includes Supreme, District, Count/ Clourts, and Probate Courts.
U.

"Includes Supreme, Clvil and Criminal Appellate, and District
Courts.



Spanish surnamed. Of these 20, there are none
in Arizona or Colorado, one in New Mexico,
eight in Texas, and 11 in California.

The following chart shows the cities for
which information is available and their dis-
trict attorneys and public prosecutors by ethnic
origin:

Attorneys Employed In Offices of
District Attorneys and Public Prosecutors

Mexican
American

Other Total

Arizona:
Phoenix 0 8 8
Tucson 0 6 6
Yuma 0 1 1

California (counties):
Alameda 1 58 59
Fresno 1 19 20
Los Angeles 5 291 296
San Diego 2 56 58
San Francisco 1 35 36
Santa Clara 1 46 47

Colorado:
Colorado Springs 0 15 15
Denver 0 22 22
Pueblo__ 0 9 9

New Mexico:
Albuquerque 0 9 9
Las Cruces 0 5 5
Roswell 0 5 5
Santa Fe 1 6 7

Texas:
Austin 1 10 11
Brownsville 1 1 2
Corpus Christi 1 1 2
El Paso 0 6 8
Houston 0 7 7
San Antonio ..... .- 5 12 17

Total 20 570 590

Department of Justice
The Federal Government has a long estab-

lished policy of equal employment opportunity.
This policy has undergone a number of recent
implementations and at the present time agen-
cies are required to take affirmative action to

recruit and promote minority employees. The
Commission request ad employment statistics
from the Department of Justice for the five-
State area to determine what progress it had
made in recruiting and promoting Mexican
Americans.

The Department of Justice statistics hclude
employees of the legal divisions, including U.S.
attorneys and U.S. marshals; the Federal Bu-
reau of Investigation; the Bureau of Prisons;
the Immigration and Naturalization Service;
and the Bureau of Narcotics and Dangerous
Drugs. The total number of all Department of
Justice employees in the five States as of No-
vember 30, 1967 (excluding the Bureau of Nar-
cotics and Dangerous Drugs, which was only
transferred from the Department of the Treas-
ury to the Department of Justice on April 8,
1968) was 6,079. Of this total 448, or 7.36 per-
cent, were Mexican American."

In the General Schedule grades, which com-
prised 5,608 employees, Mexican Americans
held 400, or 7.1 percent of the jobs. The over-
whelming majority of their positions, however,
were found in the lower Grades GS-1 through
GS-8. For example, in Grades GS-1 through
GS-4, Mexican Americans held 136 of the 823
jobs, or 16.5 percent. In Grades GS-5 through
GS-!8, they held 219 of the 2,280 jobs, or 9.6
percent. Thus, of the 400 jobs, 355 were con-
centrated in the lower paying categories."

In Grades GS-9 through GS-11, where junior
supervisory and junior executive positions are
located, there were 36 Mexican Americans out
of 1,437 total employeesonly 2.5 percent. In
the executive and higher supervisory Grades of
GS-12 through GS-18, only nine of 1,068 em-
ployeesabout one-third of 1 percentwere
Mexican American."

it Letter from Kenneth J. Stallo, Director of Personnel, U.S.
Department of Justice, to Robert Amidon, U.S. Commission
on Civil Rights, Mar. 2r, 1069 (with attachments).

L. 3d.
is Id.
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None of the 53 legal division employees in the
five States, occupying Grades GS-12-18--where
all the lawyers and other top professionals are
foundwas Mexican American. Nor were there
any Mexican Americans among the 47 Bureau
of Prisons employees in these grades."

Mexican Americans constituted only three of
the 772 FBI employees in Grades GS-12-18 and
only three of the 365 FBI employees in Grades
GS-9-11. Of the ,',811 FBI GS classified em-
ployees in the five States, only 48or 2,7 per-
centwere Mexican Americans."

In the Bureau of Immigration and Natural-
ization, only 25 of the 856 employees found in
Grades 9 through 11less than 3 percentand
only six of the 196 employees in Grades 12
through 18slightly more than 3 percent
were Mexican Americans."

The Bureau of Narcotics and Dangerous
Drugs was transferred from the Department of

14 Id.
le Id.
34 Id.
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the Treasury to the Department of Justice on
April 8, 1968, in accordance with President
Johnson's Reorganization Plan. The Assistant
Director for Administration of this Bureau
furnished the Commission with the following
employment statistics for the five-State South-
western region : "

State Total
clerks

Spanish
sur- Total

named agents
clerks

Spanish
sur-

named
agents

Arizona. 1 none 2 none
California 25 none 96 6
Colorado 9 done 18 1

New Mexico 1 1 4 none
Texas 15 2 39 3

Totals 51 3 159 10

NOTE.As these statistics indicate, only about 6
percent of the narcotics agents are Spanish surnamed.

" Letter from N. 13. Coon, Aailstant Director for Adminie-
tration of the Bureau, to the Ostend Counsel, U.B. Commis-
sion on Civil Rights, Mar. 20, 1969.



Conclusion
This report paints a bleak picture of the re-

lationship between Mexican Americans in the
Southwest and the agencies which administer
justice in those States. The attitude of Mexican
Americans toward the institutions responsible
for the administration of justicethe police, the
courts, and related agenciesis distrustful,
fearful, and hosLle. Police departments, courts,
the law itself are viewed as Anglo institutions in
which Mexican Americans have no stake and
from which they do not expect fair treatment.

The Commission found that the attitudes of
Mexican Americans are based, at least in part,
on the actual experience of injustice. Contacts
with police represent the most common encoun-
ters with the law for the average citizen. There
is evidence of police misconduct against Mexi-
can Americans. In the Southwest, as throughout
the Nation, remedies for police misconduct are
inadequate.

Acts of police misconduct result in mounting
suspicion and incite incidents of resistance to
officers. These are followed by police retaliation,
which results in escalating hostilities.

11,3 jury system is also not free from bias
against Mexican Americans. At times, bail is
set discriminatorily and inequalities in the
availability of counsel lead to other injustices
in trial and sentencing. Skilled interpreters,
sensitive to the culture and background of Mex-
ican Americans. are rare in areas of the South-
west where Mexican Americans predominate.
Finally, Mexican Americans have been exclud-
ed from full participation in many of the insti-
tutions which administer justice in the South-
west. Mexican Americans are underrepresented
in employment in police departments, State
prosecutor's offices, courts, and other official
agencies. Consequently, these agencies tend to
show a lack of knowledge about and under-
standing of the cultural background of Mexican
Americans.

The Commission recognizes that individual
law enforcement officers and court officers have
made positive efforts to improve the administra-
tion of justice in their communities. The fact

however, that Mexican Americans see justice
being administered unevenly throughout the
Southwest tends to weaken their confidence in
an otherwise fair system. In addition, the ab-
sence of impartial triblinals in which claims of
mistreatment can be litigated to a conclusion
accepted by all sides tends to breed further dis-
trust and cynicism.

This report is not intended to burden the
agencies of justice with responsibilities which
lie with society as a whole. The police and the
courts cannot resolve the problems of poverty
and of alienation which play a large part in
the incidence of crime which they attempt to
control; and the police and the courts often
treat legitimate demands for reform with hos-
tility because society as a whole refuses to see
them a6 justified. The Commission recognizes
that the job of law enforcement is extremely
difficult. Nevertheless, it finds no justification
for illegal or unconstitutional action by the very
persons who are responsible for the enf9rce-
meni of the law.

This report shows that Mexican Americans
believe that they are subjected to such treat-
ment again and again because of their ethnic
background. Moretver, their complaints bear
striking similarities to those of other minority
groups which have been documented in earlier
Commission studies of the administration of
justice. The inequalities suffered by black Amer-
icans and Indian: described in the Commis-
sion's 1961 "Justice" report and its 1965 "Law
Enforcement" report, are of a similar nature.
Consequently, the Commission's recommenda-
tions in this report are designed to be sufficiently
broad to be applicable to all minority groups.

The essence of this situation is summed up in
the words of a Mexican American participant
in the California State Advisory Committee
meeting, who said: "I think that my race has
contributed to this country with pride, honor,
dignity, and we deserve to be treated as citizens
today, tomorrow, and every day of our lives.
I think it is the duty of our Government to
guarantee the equality that we have earned."
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Findings
1. Police misconduct

There is evidence of widespread patterns of
police misconduct against Mexican Americans in
the Southwest. Such patterns include:

(a) incidents of excessive police violence
against Mexican Americans;

(b) discriminatory treatment of juveniles by
law enforcement officers;

(c) discourtesy toward Mexican Americans;
(d) discriminatory enforcement of motor ve-

hicle ordinances;
(e) excessive use of arrests for "investiga-

tion" and of "stop and frisk";
(f) interference with attempts to rehabilitate

narcotics addicts (pp. 2-12).

2. Inadequate protection
Complaints also were heard that police pro-

tection in Mexican American neighborhoods
was inadequate in comparison to that in other
neighborhoods (pp. 12-13).

3. interference with Mexican American organi-
zational efforts

In several instances law enforcement officers
interfered with Mexican American organiza-
tional efforts aimed at improving the conditions
of Mexican Americans in the Southwest (pp.
14-18).

4. Inadequacy of local remedies for police
malpractice

Remedies for police malpractice in the South-
west were inadequate:

(a) in most Southwestern cities the only
places where individuals can file complaints
against the police are the police departments
themselves. Internal grievance procedures did
not result in adequate remedies for police
malpractice;

(b) some cities in the Southwest have estab-
lished independent or quasi-independent police
review boards but these have not provided effec-
tive relief to complainants;

(c) civil litigation by Mexican Americans
against police officers accused of civil rights vio-
lations is infrequent;

(d) there are few instances of successful local
prosecutions of police officers for unlawful acts
toward Mexican Americans;

(e) there have been instances of retaliation
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against Mexican Americans who complained
about law enforcement officers to the local police
department or to the FBI (pp. 20-21).

5. Federal remedies
(a) Agents of the Federal Bureau of Investi-

gation have often failed to interview important
witnesses in cases of alleged violation of 18
U.S.C. 242 or interviewed such witnesses in a
perfunctory and hostile manner.

(b) More aggressive efforts to implement 18
U.S.C. 242 by the Department of Justice are
needed (pp. 28-33).

6. Underrepresentation of Mexican Americans
on juries

There is serious and widespread underrep-
resentation of Mexican Americans on grand and
petit State juries in the Southwest:

(a) neither lack of knowledge of the English
language nor low - incomes, of Mexican Ameri-
cans can explain the wide disparities between
the Mexican American percentage of the popu-
lation and their representation on juries;

(b) judges or jury commissioners frequently
do not make affirmative efforts to obtain a rep-
resentative cross section of the community for
jury service;

(c) the peremptory challenge is used fre-
quently both by prosecutors and defendants'
lawyers to remove Mexican Americans from
petit jury venires.

The underrepresentation of Mexican Ameri-
cans on grand and petit juries results in distrust
by Mexican Americans of the impartiality of
verdicts (pp. 36-46).

7. Bail
Local officials in the Southwest abuse their

discretion:
(a) in setting excessive bail to punish Mexi-

can Americans rather than to guarantee their
appearance for trial;

(b) in failing to give Mexican American
defendants an opportunity to be released until
long after they were taken into custody;

(c) by applying unduly rigid standards for
release of Mexican Americans on their own
recognizance where such release is authorized.

In many parts of the Southwest, Mexican
American defendants are hindered in their at-



tempts to gain release from custody before trial
because they cannot afford the cost of bail under
the traditional bail system (pp. 48-52).

8. Counsel
There are serious gaps in legal representation

for Mexican Americans in the Southwest:
(a) the lack of appointed counsel in misde-

meanor cases results in serious injustices to in-
digent Mexican American defendants;

(b) even in felony cases, where counsel must
be provided for indigent defendants, there were
many complaints that appointed counsel often
was inadequate;

(c) where public, defender's offices are avail-
able to indigent criminal defendants, they fre-
quently did not have enough lawyers or other
staff members to adequately represent all their
clients, many of whom are Mexican Americans;

(d) in parts of the Southwest there are not
enough attorneys to provide legal assistance to
indigent Mexican Americans involved in civil
matters;

(e) many lawyers in the Southwest will not
handle cases for Mexican American plaintiffs or
defendants because they are "controversial" or
not sufficiently rewarding financially;

(f) despite the enormous need for lawyers
fluent in Spanish and willing to handle cases for
Mexican American clients, there are very few
Mexican American lawyers in the Southwest
(pp. 54-59).

9. Attitudes toward the courts
Mexican Americans in the Southwest dis-

trust the courts and think they are insensitive
to their background, culture, and language. The
alienation of Mexican Americans from the
courts and the traditional Anglo-American legal
system is particularly pronounced in northern
New Mexico (pp. 60-62).

10. Language disability
Many Mexican Americans in the Southwest

have a language disability that seriously inter-
feres with their relations with agencies and in-
dividuals responsible for the administration of

(a) there are instances where the inability
to communicate with police officers has resulted

in the unnecessary aggravation of routine situa-
tions and has created serious law enforcement
problems;

(b) Mexican Americans are disadvantaged in
criminal cases because they cannot understand
the charges against them nor the proceedings
in the courtroom;

(c) in many cases Mexican American plain-
tiffs or defendants have difficulty communicat-
ing with their lawyers, which hampers prep-
aration of their cases;

(d) language disability also adversely affects
the relations of some Mexican Americans with
probation and parole officers (pp. 66-71).

11. Interpreters
Interpreters are not readily available in

many Southwestern courtrooms:
(a) in the lower courts, when interpreters

were made available, they are often untrained
and unqualified;

(b) in the higher courts, where qualified
interpreters were more readily available, there
has been criticism of the standards of their
selection and training and skills (pp. 71-74).

12. Employment by law enforcement agencies
Employment of Mexican Americans by law

enforcement agencies throughout the five South-
western States does not reflect the population
patterns of these areas:

(a) neither police departments, sheriffs' offi-
ces, nor State law enforcement agencies employ
Mexican Americans in significant numbers;

(b) State and local law enforcement agencies
in the Southwest do not have programs of affir-
mative recruitment which would uttr...1.1: .nr?rt:
Mexican American employees;

(c) failure to employ more Mexican Ameri-
cans creates problems in law enforcement, in-
cluding problems in police-community relations
(pp. 78-83) .

13. Courts and prosecutors
Other agencies in charge of the administra-

tion of justicecourts, district attorneys' offices,
and the Department of Justicealso have signi-
ficantly fewer Mexican American employees
than the proportion of Mexican Americans in
the general population (pp. 84-86).
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RECOMMENDATIONS

LAW ENFORCEMENT
Recommendation 1Federal Civil Actions

The Commission recommends that Congress
enact legislation authorizing civil actions by the
Attorney General against law enforcement of-
ficers and agencies to enjoin patterns of dis-
criminatory treatment as well as interference
with lawful organizational efforts of minorities
in furtherance of their civil rights.

Justification

There is at present no authority in the Depart-
ment of Justice to deal with patterns of police
misconduct. Tho criminal statutes designed to
prevent violations of citizens' rights by State
and local officers acting under color of law, 18
U.S.C. 241 and 242, only apply to individual
acts of misconduct or to conspiracies to commit
such acts. The Department receives many com-
plaints of violations of individual rights, such
RS unlawful arrest, unreasonable detention for
investigation, or the excesske uss of force which
may not warrant prosecution or show the exist-
ence of a conspiracy, but which do show a pat-
tern of police miscondtrt. In these cases, if the
local law enforcement agencies do not take steps
to prevent the recurrence of such practices, the
authority proposed herein would enable the At-
torney General to remedy this situation.

Systematic patterns of discriminatory police
action have been the basis for lawsuits by indi-
vidual plaintiffs as members of a class. In Lank-
ford r. Gel*ton, 364 F. 2d 197 (4th Cir. 1966)1
the Fourth Circuit held that. the Civil Rights
Act of 1866 (42 U.S.C. 1083) authorized an in-
junction against the police commissioner of Bal-
timore, forbidding the continuation or repeti-
tion of widespread warrantless searches of Ne-
gro homes on the basis of unverified anonymous
tips. Several current suits involve similar com-
plaints. Kidd v. Addonitio. D.C.N.J. No. 899-
68 July 1967; Robinson r. Los Angeles Police
Department. D.C. Cal. Civ. No. 68-1763-R Nov.
1968 and Figueroa v. County of Riverside, CA
9th Cir. No. 23931, June 1969. Since these com-
plaints allege denials of equal protection of the
laws under the 14th amendment, the Attorney
General may have power to intervene in these
suits under Title IX of the Civil Rights Act
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of 1964, which permits such intervention in cases
of "general public importance." This power,
however, does not negate the need for independ-
ent authority in the Department of Justice to
initiate such law suits. Authorizing the Attorney
General to sue would make the resources of the
Department of Justice, which are superior to
those of individual plaintiffs (especially in re-
spect to investigation of departmental policies
of law enforcement agencies), available at a
much earlier stage. In addition, the Attorney
General is informed concerning patterns or
practices of discrimination through complaints
filed with the Department and can make a more
informed judgment than an individual on where
to initiate such actions. Congress similarly rec-
ognized the limitations of private litigants to
deal with discriminatory patterns in the areas
of public accommodations, employment, and
housing by empowering the Attorney General
in the Civil Rights Acts of 1964 and 1968 to
bring suits on his own initiative,.

Recommendation 2Municipal Liability
The Commission recommends that. Congress

amend 42 U.S.C. § 1083, which provides Fed-
eral civil temedies for police malpractice, to
make the governmental bodies who employ A-
cers jointly liable with those officers who deprive
persons of their civil rights.

Justification

This recommendation was made in the 1961
and 1965 Commission reports dealing with
justice and law enforcement. It seeks to assure
the victim in a police misconduct case as ade-
quate Federal remedy against a defendant (the
city or county) who has the money to pay
judgment for damages (as individual officers
often do not), who, like other employers, bears
some responsibility for the actions of persons he
has employed, and who is in a position to take
corrective action to prevent further violations
of the kind complained of. At present, although
a Federal court may issue an injunction against
governmental bodies under § 1983, no liability
in damages exists. Monroe v. Pape, 305 U.S. 167
(1961).

It has been argued that public entities are
liable for police malpractice under 42 U.S.C.
A 1983 to the same extent that they would be
liable under State btu, Figueroa v. County of



Riverside (supra) but this position has not been
generally adopted by the courts. In any event
although the prireiple that governmental bodies
should be liable for the torts of their employees
has gained increased adherence in recent years,'
immunity under State law is still quite prevalent
and, where governmental liability for police
misconduct exists, it varies in kind and extent.

Federal power to enforce the equal protec-
tion clause of the 14th amendment would appear
sufficiently broad to reach governmental bodies.
The Supreme Court has held that Congress may
use any rational means to protect citizens from
denials of equal protection. South Carolina v.
Kateenbach, 383 U.S. 301 (1966), Katzenbach
v. Morgan, 384 U.S. 641 (1966). This proposal
would not only give citizens an effective remedy
against denials by individual governmental
officials, but it might have the effect of inducing
governmental entities to tske steps to prevent
such violations.

Several State bar associations have recom-
mended that States and municipalities may be
induced to take such steps in exchange for a
relaxation of the rule excluding illegally ob-
tained evidence from criminal proceedings. The
purpose of the exclusionary rule is to curb one
variety of illegal police action, namely uncon-
stitutional searches and seizures, Mapp t'. Ohio,
867 U.S. 643 (1961). The New York County
Lawyers Association and the Federal liar Asso-
ciations of New York, New Jersey, and Connect-
icut have suggested that where municipalities
assume liability for police malpractice a.id es-
tablish effective procedures for redress of vio-
lations, important evidence obtained illegally
but in good faith may be admissible in criminal
prosecutions under careful safeguards. Hear-
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inga o/ the Sub. on Criminal Laws and Pro-
cedures, Senate Committee on the Judiciary,
91st Cong., 1st Sess., at 226 to 227 (1969); 3
Criminal Law Blifletin 630 (1967).

Recommendation 3Improved Federal
Investigations

The Commission recommends that the De-
partment of Justice review and revise its pro-
cedures for ascertaining whether there have
been violations of 18 U.S.C. 241, 18 U.S.C. 242,
and Title I of the Civil Rights Act of 1968, the
statutes which impose criminal penalties for
misconduct of police officers toward citizens.
Such measures should include:

(a) the requirements of a full, rather than
merely a preliminary investigation, by the Fed-
eral Bureau of Investigation in a higher per -
tentage of cases before a decision is made that
a complaint lacks prosecutive merit;

(b) increased supervision of the Bureau's in-
vestigative practices, including more frequent
reinvestigation of complaints by the Depart-
ment's attorneys.

Justification

In its 1061 Justice Report, the Commission
discussed the need for a more vigorous policy
of investigating and prosecuting violations of
18 U.S.C. 241 and 242. In 1965, the Commission
noted some improvement but also noted that
the number of prosecutions was still very low.
U.S. Commission on Civil Rights Justice at. 67;
U.S. Commission on Civil Rights, Leto En-
forcement (1965) at 117. In the Southwest, the
criticisms and suggestions of the Commission
to the Department of Justice in 1961 and 1967
are still applicable. These recommendations fol-
low Commission views expressed in those
reports:

(a) a large number of cases are closed by
the Department of Justice because of inade-
quate evidence in support of the plaintiff's com-
plaint. Often, however, this inadequacy results
from insufficient investigation of the complaint.
In many cues, a full investigation could result.
in corroboration of the victim's allegations;

(b) the adequacy of the FBI's search for
witnesses and general investigative practices
can only be ascertained by more frequent rein-
vestigation by the attorneys of the Department
of Justice,
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Recommendation 4Federal Enforcement
Program

The Commission recommends that the Civil
Rights Division increase the manpower avail-
able for prosecuting violations of 18 U.S.C.
241 and 242 by law enforcement officials,
including:

(a) the hiring of a number of criminal law-
yers specializing in prosecution and

(b) the establishment of a unit of independ-
ent investigators.

Justification

(a) In 1961, the Commission criticized the
Department of Justice for not assigning suffi-
cient priority to enforcement of 18 U.S.C. 241
and 242 (see n. 3, p. iv). Additional man-
power was suggested. At present, although the
Civil Rights Division is much larger than it was
in 1961 [its authorized strength in the fall of
1969 was 117 attorneys] it has not assigned suffi-
cient manpower for an effective, continuous pro-
gram to enforce the statutes and to reinvestigate
many complaints or to initiate investigations.
In addition, until now few of the Division's
lawyers have had specialized experience in crim-
inal prosecutions. As a result, areas such as law
enforcement in the Southwest have been com-
paratively neglected.

Under the September 24, 1969 reorganization
of the Division, for the first time 15 attorneys
and two research analysts have been assigned to
the new Criminal Section with full-time re-
sponsibility to enforce a number of Federal
criminal civil rights statutes, including 18
U.S.C. 242. Between 1964 and 1968, the Civil
Rights Division received approximately 1,600
complaints of police brutality each year. Unless
the complaint load decreases, it will be ex-
tremely difficult for 15 attorneys to implement
a vigorous enforcement program.

(b) A recommendation for the establishment
within the FBI of a special unit of investigators
trained in civil rights work was made by the
President's Committee on Civil Rights [the
Truman Committee] in 1947 in its report "To
Secure These Rights." The Commission's morn
mendation is a variation on that recommenda-
tion. A special unit is required because of the
inadequacies which now exist in the investiga-
tion of civil rights complaints and the absence
of manpower to reinvestigate many complaints.
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Enforcement of the criminal statutes in this
area can only be as effective as the investiga-
tions conducted under them. However, the 1947
Committee's recommendation did not go far
enough. The investigators should be directly
responsible to the office in charge of enforcing
the statutes. They may be detailed from within
the FBI or hired from outside sources.

Recommendation 5State Remedies

The Commission recommends that States
take steps to control and lessen the injuries to
individual rights created by police abuse of
authority. Such steps should include adminis-
trative procedures for rapid and adequate com-
pensation of claims for injuries suffered.
through police malpractices.

Justification

States share with the Federal Government
responsibility for providing equal protection of
the laws to their citizens. Administrative com-
pensation for malpractice claims is suggested
because a complaint to the police department or
to a police review board can only result. in dis-
ciplinary action against an officer, which does
not compensate the victims of police misconduct
for medical expenses, pain, suffering, and other
damages. Liability of municipalities under 42
U.S.C. 1983 (recommended above) is a some-
what similar remedy to this but more difficult
and expensive for an individual to obtain. The
State remedy would be in addition to the Fed-
eral remedy, although a victim could not re-
cover twice for the same injuries.

Recommendation 6Local remedies

The Commission recommends that internal
complaint procedures of police departments be
handled by independent agencies or boards
within the departments with an independent
investigative staff and the power to recommend
appropriate disciplinary action against officers
guilty of misconduct. A complainant should
have a right to be present at the hearings of
such agencies or boards and be represented by
counsel who may cross-examine witnesses.

Justification

Similar recommendations were made by the
President's Commission on Law Enforcement
and the Administration of Justice (the Crime
Commission) and endorsed by the National



Advisory Commission on Civil Disorders (the
Kerner Commission).

The Crime Commission emphasized the need
for adequate procedures for full and fair proc-
essing of citizen grievances. The same Commis-
sion's Task Force on the Police stated that
police investigative procedures and hearing
procedures needed substantial improvement to
achieve fairness to all parties. More recently,
the Kerner Commission specifically recom-
mended independent investigations and com-
plaint participation in hearings.

JURIES
Recommendation 1Federal legislation relating
to State juries

The Commission recommends that Congress
enact legislation to insure that no person be ex-
cluded from service as a grand or petit juror on
State juries on account of race, color, religion,
sex, national origin, or economic status. This
statute should require the revision of State jury
selection systems, substituting random selection
of jurors on the basis of objective and compre-
hensive lists, such as voter registration lists or
actual voting lists, for keyman systems or other
systems vestir.g undue discretion in judges, jury
commissioners, or clerks. The Federal statute
should also:

(a) require State courts to keep records of
jury selection by race and major ethnic ate-
gories, including Spanish surname. Such records
also should include the race and major ethnic
category of jurors peremptorily challenged;

(b) require State courts, where representative
panels result in an unrepresentative jury because
members of a group are eliminated by English
language disability, to call a proportionately
larger number of persons from that group as
veniremen, to insure a fair chance of a reprv-
sentative jury;

(c) require the State to increase the pay of
jurors and shorten the terms of grand juries, to
facilitate service by poor people.

Justification

The Commission's findings indicate that the
same rationale which led to the adoption of leg-
islation requiring random selection for Federal
juries is applicable to State juries: discrimina-
tion in selection can only be a voided by eliminat-

ing the bias inherent in the keyman system of
selection and the substitution therefore of a sys-
tem of random selection. Federal power to
guarantee nondiscrimination in juries, under the
14th amendment, is broad enough to allow Con-
gress to fashion any rational means to remedy
discrimination including changes in the States'
methods of selection of jurors (South Carolina
v. Katzenbach, 383 U.S. 301 (1966) ; Katzen-
bach v. Morgan, 384 U.S. 641, (1966)).

(a) the recordkeeping requirement is neces-
sary to insure enforcement of the law's basic
purpose, to insure representative juries. It is
particularly important to keep records of the
use of the peremptory challenge by race or
other census category because it is not possible
to prove the discriminatory use of the challenge
without such records;

(b) the proposal to call a proportionately
higher number of Mexican American veniremen
would go into effect in those counties in which
even under random selection a disproportion-
ate number of Mexican Americans are disquali-
fied from jury service by their inability to meet
the English language requirement. Affirmative
efforts to select representative juries, which take
into account the race of veniremen, have been
upheld in court decisions. (See Brooke v. Beto,
866 F.2d 1 (6th Cir. 1966), cert. den., 386 U.S.
976 (1067); Rabinowite t. U.S. 366 F.2d 34
(1966)) ;

(c) the proposal to increase jury pay is based
on the theory that to set jury pay levels so low
as to make it practically impossible for poor
people to serve on juries without considerable
financial hardship results in juries which are
not representative of all elements of the com-
munity. The proposal to shorten terms is based
on the fact that some States, for example, Cali-
fornia, require grand jurors to sit for a whole
year. Poor people cannot afford to serve for such
long periods of time at low pay.

BAIL
Recommendation 1Ball reform

The Commission recommends that the States
should enact bail reform legislation designed to
ensure that indigent defendants will not be un-
fairly detained in jail until trial because they
are unable to afford the traditional cash bail.
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Justification

The traditional bail system, which requires
a defendant to make a cash deposit or bond be-
fore he can be released, unfairly discriminates
against those defendants who are too poor to
meet such financial conditions. As a result,
many indigent defendants who probably would
appear for trial remain in jail until trial while
other defendants charged with similar crimes
go free because they can afford bail. In addi-
tion, defendants who cannot afford bail and re-
main in jail until they are tried are hampered
in their efforts to prepare for trial and their
family lives and employment are unnecessarily
disrupted.

The President's Commission on Law En-
forcement and Administration of Justice rec-
ommended that the States enact ball reform
legislation patterned after the Federal Bail
Reform Act of 1968.1 That act requires that
every person charged with a noncapital offense
must be released on his personal recognizance
unless a judicial officer determines, upon show-
ing of good cause, that the release will not
assure the appearance of the accused for trial.

In order to ensure reform of their bail prac-
tices, the States will need personnel to evaluate
defendants' eligibility for release, and to super-
vise them after their release. Funds for such
programs are available from the Law Enforce-
ment Assistance Administration of the Depart-
ment of Justice (LEAA).*

Recommendation 2Prompt proceedings
All persons should be brought before a Judi-

cial officer to be charged and given an oppor-
tunity to seek release on bail or on their own
recognizance without unnecessary delay.

Justification

In some communities criminal defendants are
held for periods of time ranging from a few
hours to several days before being charged or
given an opportunity to seek release on bail or
on tht:r own recognizance. Each arrested per-
son should have an opportunity to secure his
ONISIII.1101111111111100
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release from custody without unnecessar, delay
in order to avoid disruption of his life and the
life of his family and to prevent improper de-
tention. The Federal rule requires judicial pres-
entation "without unnecessary delay"', and has
been interpreted as ordinarily requiring pro-
duction of the accused in less than 24 hours.' Ac-
cording to the President's Crime Commission
it is the practice in 29 States as well" The ulti-
mate responsibility for determining what is
"unnecessary delay" must remain with the
courts and will be determined in the light of
all the facts and circumstances of each case.

REPRESENTATION
BY COUNSEL

Recommendation 1Legal Assistance
Legal assistance should be made available to

every indigent defendant immediately after his
arrest in all criminal cases arising in State and
local courts regardless of the nature of the
charge.

In order to implement this recommendation,
the State should establish statewide systems of
legal representation for defendants in all crim-
inal cases.

Justification

Serious injustices arise in the lower courts
because of the lack of adequate legal representa-
tion for indigents. It has been recognized by
most people familiar with the administration
of criminal justice, including the Supreme
Court of the United States, Powell v. Aeobanta,
287 U.S. 45 (1932), Gideon v. Wainwright, 872
U.S. 835 (103), that representation by counsel
is a necessary part of a fair trial in serious crim-
inal cases Yet, the consequences of even minor
fines or short sentences can be extremely seri-
ous, too, and disproportionately so for indigent
defendants and their families. For these reasons
the States should provide adequate counsel for
all indigent defendants, no matter what the of-
fense with which they are charged.

The legal assistance to be provided by the
States should be available immediately after the
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defendant's arrest to ensure that he is given an
opportunity to be released on bail or on his own
recognizance and to protect his rights through
other early, but critical, stages of the judicial
process.

The initial responsibility for the establish-
ment of programs of adequate legal representa-
tion rests with the States. California, for ex-
ample, provides counsel to all indigent criminal
defendants who request such assistance, either
through the public defender's office or by as-
signed counsel. Federal funds are currently
available from LEAA for such programs.'
State planning agencies should include such
programs in their requests. In Fiscal Year 1969
only a small amount of the approximately $25
million distributed by LEAA was designated
for use in a few States in programs to provide
indigent defendants with legal assistance.

Some of the States might have an initial
problem providing legal assistance to all indi-
gent criminal defendants because of manpower
shortages. The Commission suggests that States
and localities consider, among other possible
sources of manpowee, using law students under
proper supervision to assist in representing de-
fendants in lower courts. This has already been
done in some communities. The Boston Univer-
sity Roxbury Defender Project provided legal
representation by third year law students for
indigent defendants in misdemeanor cases un-
der faculty supervision. A similar project has
been underway at. Harvard University Law
School.'

The American Bar Association, the Urban
Coalition, and other groups concerned about
the quality of legal services for indigents are
urged to continue their efforts to see that such
assistance is provided wherever it is nect&sary.

Recommendation 2Legal Services Programs
Congress should amend the Economic Oppor-

tunity Act of 1964 to repeal the provision which
prohibits Legal Salim Programs (LSP)
funded by the Office of Economic Opportunity
(OEO) from representing defendants in crim-
inal causes.1111
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Justification

A possible source of legal manpower to repre-
sent criminal defendants is the OEO Legal
Services Program. Under existing legislation,
however, these lawyers are barred from repre-
senting anyone indicted (or proceeded against
by information) for the commission of a crime,
except in extraordinary circumstances where the
Director of the Office of Economic Opportunity
has determined that adequate legal assistance
will not be available for an indigent defendant
unless such services are made available.'

Recommendation 3Training programs for
Mexican American lawyers

Congress should substantially increase the
funds available to the Office of Eeonomic Op-
portunity (OEO) for programs designed to
help law schools recruit and train Mexican
American law students.

Justification

There is a severe shortage in the Southwest
of Mexican American and, generally, Spanish-
speaking lawyers. Currently there are some pro-
grams, both publicly and privately financed,
designed to recruit and train minority group
lawyers, including Mexican Americans. The
Council on Legal Education Opportunity
(CLEO) has received grants of $493,530 from
the Office of Economic Opportunity and a Ford
Foundation grant of $450,000. The Mexican
American Legal Defense Fund also gives law
scholarships. However, if the gap between the
actual number of Mexican American lawyers
and the number needed is to be closed these
programs will have to be substantially increased.

LANGUAGE DISABILITY AND
INEQUALITY BEFORE THE LAW

Recommendation 1interpreters
The States in the Southwest should establish

programs for the recruitment, training, and em-
ployment of court interpreters to be used in
areas where there are large concentrations of
Mexican Americans.

Justification

A serious problem in the Southwest is the
absence of qualified interpreters in courtrooms
.........11111,

142 V.a.C. MHO (7).
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handling large numbers of Mexican Americans
who have difficulty communicating in the Eng-
lish language. A minimum of fairness requires
that all persons concerned be able to understand
what is being said. In some communities, how-
ever, the courts do not have interpreters or
merely rely on untrained citizens or on regular
court or law enforcement personnel to act as
official interpreters. Comparable problems arise
in other parts of the United States for primarily
Spanish-speaking Puerto Ricans and Cubans.
In areas with large concentrations of such
groups similar steps should be taken to overcome
the problems of language disability.

Federal funds for the recruitment, training
and employment of court interpreters are avail-
able from LEAA.1

Recommendation 2Bilingual personnel
(a) State and local governments in the South-

west should establish programs for training in
conversational Spanish for those individuals
responsible for the administration of justice in
areas of the Southwest where there are large
concentrations of Mexican Americcns.

(b) Bilingual capability in Spanish and Eng-
lish should be recognized by Federal, State, and
local agencies responsible for the administra-
tion of justice as a special qualification for em-
ployment in areas of the Southwest where there
are large concentrations of Mexican Americans.

Justification
Many Mexican Americans in the Southwest

have difficulty with English and are most com-
fortable using Spanish, while most law enforce-
ment officers and court officials do not speak
Spanish. This fact has led to misunderstanding
and has sometimes resulted in injustices to Mexi-
can Americans. Justice cannot be administered
fairly or effectively if the officials responsible
for its administration cannot communicate with
a substantial segment of the community. Law
enforcement officers, probation and parole offi-
cers, judges, and other officials responsible for
the administration of justice in the Southwest
should bz. !rained in conversational Spanish in
order to help bridge this gap.

Federal funds for the training of personnel
in conversational Spanish are currently avail-
able from LEAA."
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Another step that can be taken to improve
communication between Mexican Americans
and agencies administering justice is the em-
ployment of bilingual personnel. In order to
attract such personnel it is necessary to recog-
nize that their bilingual capabilities are a
unique advantage that makes them particularly
well qualified for the job. Special steps must
be taken to attract them to these positions. This
can be done through a variety of methods such
as incentive pay, employment bonuses, or other
programs that r ecogn i z e their special
qualification.

PARTICIPATION
Recommendation 1Affirmative recruitment
progra m

The Commission recommends that State and
local law enforcement agencies establish:

(a) affirmative recruitment programs spec-
ially designed to increase the number of Mexican
American law enforcement personnel;

(b) training programs to increase the ability
of Mexican Americans and other minority per-
sons employed by law enforcement agencies to
obtain promotions to supervisory positions.

Justification

Additional Mexican American officers can
contribute significantly in reducing the present
feeling of apprehension and distrust which gen-
erally pervades the Mexican American commu-
nity toward law enforcement agencies. Such
officers often can serve as on-the-spot inter-
preters and thus ease tense situations even, in
some instances, preventing miscarriages of jus-
tice which result from misunderstandings.

In the report of the Kerner Commission A
reference is made to the Crime Commission
Police Task Force's finding that Negro police-
men help provide insight into ghetto problems;
often can provide advance information in antici-
pation of tensions and grievances that might
lead to disorders; and are particularly effective
in bringing disorders under control once they
do break out." The Kerner Commission's report
continued by pointing out that more Negro
police officers were needed at all levels and ranks,
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and recommended that police departments in-
tensify their efforts to recruit more Negroes,
review their promotion policies to ensure that
Negro officers are afforded equitable promotion
opportunities, and ascertain that Negro officers
are assigned on a fully integrated basis visible
to the Negro community." These findings and
recommendations by the Kerner Commission
support the Commission's recommendation for
efforts to increase the number of Mexican Amer-
ican law enforcement officers at all levels of
authority. In its recent report on State and local
employment, the Commission discussed in detail
the component elements of a successful affirma-
tive action program. That discussion may be
useful to agencies seeking to implement this
recommendation."

We recognize that in some cases police depart-
ments will have difficulty recruiting members of
minority groups. The recent report of the Com-
mission on equal employment opportunity in
State and local government, indicated that . . .

"The tension, suspicion, and hostility which
exists between the Negro community and the
police department are obstacles to the recruit-
ment of black policemen." 26

Nevertheless., those departments that have
made an effort to reverse their image in the
minority communities and who hare used special
recruiting efforts designed to attract minority
applicants have had a degree of suocee&" The
Commission believes that similar efforts espe-
cially designed to attract Mexican American ap-
plicants will have a similar effect in increasing
the number of Mexican American law enforce-
ment personnel.

Recruitment of more Mexican Americans by
law enforcement agencies would not affect the
agencies' policies unless Mexican Americans
also have opportunities to be promoted to super-
visory positions. If they are not qualified for
promotion because of lack of education or train-
ing, agencies should provide them with oppor-
tunities to make up for such deficiencies. Such
programs should offer training both to recruits
and to present law enforcement officers desirous
of advancing to supervisory positions, Federal
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funds under LEAA are available for this
purpose."

Recommendation 2Qualifications

Law enforcement agencies should review their
qualifications for appointment and eliminate
those which may not be job-related and which
may tend to discriminate against Mexican
American applicants.

Justification

Boar Federal and private industry officials
have informed the Commission in the past that
many job requirements havelittle or no relation-
ship to the actual work to be performed. For
example, many private companies have abol-
ished some of their application requirements,
since they have determined that they had little

.. no bearing on actual job performance.
Rather, the majority of the job requirements of
new employees was readily attainable through
on-the-job training. If such techniques can be
utilized to train semi-skilled and skilled tech-
nicians, the Commission believes that similar
techniques can be developed and employed to
properly train Mexican American law enforce-
ment applicants.

In its report For ALL the People, the Com-
mission on Civil Rights has pointed out the dif-
ficulty that many police applicants encounter
in taking lengthy written intelligence teets.
Furthermore, the validity of such tests has not
been proven and at least one police department
in a major cityDetroitis now using a gen-
eral intelligence test, which takes only 12 min-
utes to complete, in contrast to the former 21A
hour intelligence test."

Age, weight, height and vision requirements
are invariably more stringent for police appli-
cants than elsewhere in State or local govern-
ment employment. However, when police de-
partments have made special efforts to recruit
minorities they have seen fit to make many of
these requirements more flexible, For example,
in an effort to recruit more Negro officers,
Detroit has recently liberalized its age, height,
and vision requirements." Other large cities
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have reduced their height requirement from
5'9" to 51", in response to pressure from their
Spanish-speaking communities,"

The elimination of lengthy written tests and
the substitution of shorter, more meaningful
job-related tests, together with the relaxation
of certain physical qualifications, can result in
the ultimate hiring of greater numbers of Mex-
ican American applicants.

Recommendation 3Judges

The President of the United States and the
Governors of the five Southwestern States of
Arizona, California, Colorado, New Mexico,
and Texas should use their powers to appoint
qualified Mexican American attorneys to the
Federal and State courts.

Justification

The Commission is aware that, with the ex-
ception of Colorado, virtually all of the State
judges and justices are elected. However,
deaths, resignations, and retirements do afford
Governors some opportunity for judicial ap-
pointments, and the Commission urges them
to use their appointive powers to increase the
number of Mexican American judges.

Recommendation 4Department of Justice

The Department of Justice, including the
Federal Bureau of Investigation, should take
affirmative action under its continuing equal
employment opportunity program both to hire
additional Mexican Americans in the South-
west and particularly to train and promote their
present Southwestern Mexican American em-
ployees into supervisory and professional level
positions. The Civil Service Commission should
review and evaluate the equal employment op-

U. at iri.
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portunity of the Department of Justice to
ensure that this program will :
. . . provide the maximum feasible opportunity to em-
ployees to enhanc3 their skills so they may perform
at their highest potential and advance in accordance
with their abilities; ...°

Justification

The employment statistics furnished the
Commission on Civil Rights by the Department
of Justice clearly show the disparity that exists
in the middle and higher grade categories,
which include supervisors, lawyers, and other
professional personnel. Virtually no Spanish
surnamed employees are found in any of these
categories.

Robert E. Hampton, Chairman of the United
States Civil Service Commission, stated on
August 8,1969:
Despite significant gains in overall employment of
minority group persons In the Federti service, too many
of our minority employees are concentrated at the lower
grade levels, victims of inadequate education and
discrimination. . . .

On this same date, August 8, 1969, President
Nixon issued Executive Order 11478, which re-
stated the long standing Federal Government
policy of equal employment opportunity, point-
ing out that each department and agency had
the duty and responsibility of establishing and
maintaining affirmative action programs de-
signed to achieve the goals of equal employment
opportunity. In this same Executive order, the
President ordered the Civil Service Commis-
sion to provide leadership and guidance in the
operations of such programs, and to review and
evaluate such programs periodically to deter-
mine their effect i renew.

11 See. L110.11418, Avg. it, 104111.



APPENDICES

A. Law Enforcement Assistance Administration

B. A Study of Grand Jury Service by Persons of
Spanish Surnames and by Indians in
Selected California Counties

tril-SOS 0 - tO - $



APPENDIX A

Title I of the Omnibus Crime Control and Safe
Streets Act of 1968, authorizes the establishment of a
three-member Law Enforcement Assistance Adminis-
tration (LEAA) within the Department of Justice,
under the general authority of the Attorney General, to
administer grant programs to States and units of local
government to strengthen and improve law enforce-
ment. This act superseded the Law Enforcement Assist-
ance Act of 1965 which expended a modest $19 million
over k 8-year period for pilot projects related to crime
control

Subchapter 11 of Title I authorizes LEAA to make
grants to the States for the establishment and were-
lion of State law enforcement planning agencies to
prepare, develop, and revise comprehensive law enforce-
ment plans. A total of $19 million was given to the
States for planning grants in FY 1969; $100,000 to each
State with the remainder allocated among the States
according to their relative populations.

Subchapter 111 of Title I authorises LEAA to make
grants "to encourage States and units of general local
government to carry out programs and project* to Ira.
prove and strengthen law enforcement" (See. 803 (a) ).
Grants are available to the States that have compre-
hensive State plans approved by LEAA for the purposes
of public protection, including the improvement and
strengthening of law enforcement; recruitment and
training of law enforcement personnel, public education
relating to crime prevention, construction of buildings
to implement the purposes of the act; organization,
education, and training of special law enforcement
units to combat organimd crime; organization, educa-
tion, and training of reenter law enforcement officers
for the prevention, detection and control of riots, in-
cluding the acquisition of riot control equipment; and
the recruiting, organisation, training and education of
community service ofneers.

Law enforcement is broadly defined In See. 8781(a)
of the act to include "all activities pertaining to crime
prevention or reduction and enforcement of the crimi-
nal law." According to LEAA'a Guide for State Plan-
ning Agency Grants limed in November 1068 the scope
of the program coverage tecompasees all aspects of the
law enforcement system police, courts, and toffee-
lions, as well as general programs for crime prevention
and citisen action. The Guide states that the program
corm "the prevention, detection and Investigation of
crime, the apprehension of offenders, the prosecution
and defense of criminal casee, the trial, conviction aced
sentencing of defendaets, and the correction and re-
habilitation of convicted persons, Including I-merlon-
went, probation, parole, and treatment" (1). 2) Thus,
grants under Subchapter III are available for all
aspects of the administration of justice.

Approximately $24.66 Wilke was allocated among
the States according to their respective populations for
action create in ry 1989. An additional $4.38 million
was distributed on a discretiouary basis by LEAA.

Subchapter IV of Title I provides for the establish-
ment of a National Institute of Law Enforcement and
Criminal Jostlee in order to encourage research and
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development to improve and strengthen law enforce-
ment. This subchapter also authorises the FBI to
establish law enforcement training programs, and it
authorizes LEAA to carry out programs of academic
educational assistance to improve and strengthen law
enforcement. Approximately $3 million was given to
various individuals and organizations by the National
Institute in FY 1969; $3 million was spent on the ex-
pansion of the F.B.I. training; and $6.6 million was
spent on academic assistance.

For Fiscal Year 1969 the Law Enforcement Moist-
ance Administration was given an appropriation total-
ing $63 million for grants, contracts, loans, and other
law enforcement assistance, as well as for departmental
salaries and other expenses. For FY 1070 the Depart-
ment of Justice has received from Congress an appro-
priation of $268 million to carry out the tic-Urines of
the Law Enforcement Assistance Administration.

Chapter 46.LAW ENFORCEMENT ASSISTANCE

[New)

OENERAL PROVISIONS

Sec.
8701. Congressional fincVngs, declarations of policy,

and statement of purpose.

SUBCHAPTER LLAW ENFORCEMENT
ASSISTANCE ADMINISTRATION

3711. Law Enforcement Assistance Administration.
(a) Establishment ; general authority of

Attorney General over Administration.
(b) Membership; appointment; political

representation; qualification&
(e) Functions, powers, and duties of Admin-

istration.

SUBCHAPTER 1LPLANNING GRANTS

3721. Statement of purpose.
8722. State planning agencies; establishment and

operation ; (line of applications for grants.
37.23. Same; general provisions.

(a )Establishment 'tad maintenance; crea-
tion or designation by chef executive;
representative capacity.

(b) Functions, powers, and duties of State
planning agencies.

(e) Availability of Federal funds to local
government units for formulation and
development of State plan.

8124. Amount of grant; limitation.
8125. Allocation of funds.

SUBCHAPTER IILGRANTS FOR LAW
ENFORCEMENT PURPOSES

3131. General provisiotts.
(a) Statement of punnet
(b) Cateem+.4 of programs and projects.
(e) Amount of grant; limitation; land

mdeition prohibition.
(d) Compensation of personnel; limitations.
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3732. State planning agency, establishment; compre-
hensive State plan, submission.

8783. State plans; comprehensive requirements.
8784. Applications for financial assistance from local

government units ; disbursements by State
planning agencies.

8735. Grants to local government units; certification ;
evaluation of project ; multi-State applica-
tions; amount of grant, limitation.

3730. Allocation of funds.
3787. Priority programs and projects.

SUBCHAPTER IV.-TRAINING, EDUCATION, RE-
SEARCH, DEMONSTRATION, AND SPECIAL
GRANTS

3741. Statement of purpose.
8742. National Institute of Law Enforcement and

Criminal Justice.
(a) Establishment; general authority of Ad-

ministration over Institute; statement
of purpose.

(b)Functions, power, and duties of Institute.
3743. Amount of grant, limitation; contributions re-

quirement.
3744. F.13.I. law enforcement training programs.

(a) Functions, powers, and duties of Direc-
tor.

(b) General authority of Attorney General
over Director.

3745. Repeal of Law Enforcement Assistance Act of
1903; funds for continuation of projects; Im-
mediate duties and discretion of Admin-
istration.

8746. Academic educational assistance.
(a) Authority of Administration; consulta-

tion with Commissioner of Education.
(b) Loans; eancellatiln for service.
(e) Tuition and fees; service agreements.

SUBCHAPTER V.-ADMINISTRATIVE
PROVISIONS

8751. Rules, regulations, and procedures.
8752. Delegation of functions.
8158. Transfer of functions, powers, and duties of Ad-

ministration within Department of Justice.
Place in United States for hearings, subpenas,

oaths, examination of witnesses, and recep-
tion of evidence.

Deicers and employees.
Use of services, equipment, personnel, and tacit'.

ties of other Federal agencies; reimburse -
meat; reciprocal use by such other Federal
agencies; availability of State agency coop-
eration, services, records, and facilities.

Withholding of payments for noncompliance
with certain requirements; notice and bear-
ing.

Administration proceedings.
(a) Finality of action.
(b) Notice and hearing.
(c) Rehearing; additional information.

3754.

8755.
3758.

3757.

3753.

3759. Judicial review.
(a) Petition; record.
(b) Conclusiveness of determinations.
(c) Jurisdiction of courts of appeals; review

by Supreme Court.
3700. Duration of programs.
8761. Coordination of law enforcement assistance and

related Federal programs ; statistics, etc., from
other Federal agencies.

3762. Reimbursement of other Federal agencies.
8763. Functions, powers, and duties of Administration.
3761. Payments.

(a) Installments; advances or reimburse-
ment.

(b) Maximum sum for any one State.
8765. Advisory committees; appointment, compensa-

tion, and travel expenses
8706. Construction unauthorized.

(a) Federal direction, supervision or control
of State police force or other law en-
forcement agency.

(b) Administration achievement or elimina-
tion of racial balance or imbalance
through adoption of percentage ratio,
quota system or other program.

9707. Reports to President and Congress.
3768. Authorization of appropriations.
8709. Recordkecping requirements.

(a) Scope of information.
(b) Access; audits and examinations.

SUBCHAPTER Vi - MISCELLANEOUS
PROVISIONS

8781. Definitions.
(a) Law enforcement.
(b) Organised crime.
(c) State.
(d) Unit of general local government.
(e) Cumbination.
(f) Construction.
(g) State organised crime prevention couccil.
(h) Metropolitan area.
(I) Public agency.
()) Institution of higher education.
(lc) Oommunity service Deicer.

GENERAL PROVISIONS

1711. Congressional endings, declarations of policy,
and statement of purpose.

Congrer4 finds that the high incidence of crime In
the United States threatens the peace, security, and
general welfare of the Nation and its citizens. To
prevent crime and to insure the greater safety of the
people, law enforcement efforts most be better coordi-
nated, intensified, and made more effective at all levels
of government.

Cengrero finds further that crime is essentially a
local problem that must be dealt with by State ark:
local governments if It is to be controlled effectively.
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It is therefore the declared policy of the Congress
to assist State, and local governments in strengthen-
ing and improving law enforcement at every level by
national assistance. It is the purpose of this chapter to
(1) encourage States and units of general local govern-
ment to prepare and adopt comprehensive plans based
upon their evaluation of State and local problems of
law enforcement ; (2) authorize grants to States and
units of local government in order to improve and
strengthen law enforcement ; and (3) encourage re-
search and development directed toward the improve-
ment of law enforcement and the development of new
methods for the prevention and reduction of crime and
the detection and apprehension of criminals. (Pub. L.
00-3M, title 1, 1100, June 19, 1968, 82 Stat. 197.)

SNORT TITUS

Section 1 of Pub. L. 90-851 provided : "That this Act
[which enacted this chapter, section') 5315(90), 5810(126),
and 7818 of Title 5, sections 921-928 (chapter 44), 2510-
2520 (chapter 119), 8103a, 8501, and 3502 of Title 18 and
Appendix to such Title 18. amended section 8334(a) of this
title, section 3731 of Title 18, and section 605 of Title 47, re.
pealed sections 901-910 of Title 15, enacted provisions set
out as notes under sections 7318 of Title 5, 921 and 2510 of
Title 18, and 532 of Title 28, and repealed provisions set
out as a note preceding section 8001 of Title 18] may be
cited as the 'Omnibus Crime Control and Safe Streets Act
of 1968'."

SZPARABILIV X OP PROVISIONS

Section 1801 of Pub. L. 90-351, provided that: "If the
provisions of any part of this Act [see Short Title note under
this section] or any amendments made thereby or the appli-
cation thereof to any person or circumstances be held invalid,
the provisions of the other parts and their application to
other persons or circumstances shall not be affected thereby."

SUBCHAPTER L-LAW ENFORCEMENT
ASSISTANCE ADMINISTRATION

§3711. Law Enforcement Assistance Administration.

(a) Establishment ; general authority of Attorney
General over Administration.

There is hereby established within the Department
of Justice, under the general authority of the Attorney
General, a Law Enforcement Assistance Administra-
tion (hereafter referred to in this chapter as
"Administration").

(b) Membership; appointment; political representa-
tion; qualifications.

The Administration shall be composed of an Admin-
istrator of Law Enforcement Assistance and two As-
solate Administrators of Law Enforcement Assistance,
who shall be appointed by the President, by and with
the advice and consent of the Senate. No more than
two members of the Administration shall be of the same
political party, and members shall be appointed with
due regard to their fitness, knowledge, and experience
to perform the functions, powers, and duties vested in
the Administration by this chapter.

(e) Functions, powers, and duties of Administration.
It shall be the duty of the Administration to exer-

cise all of the functions, powers, and duties created
and established by this chapter, except as otherwise
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provided. (Pub. L. 90-351, title 1, 101, June 19, 1968,
82 Stat. 198.)

SUBCHAPTER IL-PLANNING GRANTS

§ 9721. Statement of purpose. .

It is the purpose of this subchapter to encourage
States and units of general local government to pre-
pare and adopt comprehensive law enforcement plans
based on their evaluation of State and local problems
of law enforcement. (Pub. L. 00-351, title I, * 201,
June 19, 1068, 82 Stat. 198.)

§3722. State planning agencies; establishment and
operation; time of applications for grants.

The Administration shall make grants to the States
for the establishment and operation of State law en-
forcement planning agencies (hereinafter referred to
in this chapter as "State planning agencies") for the
preparation, development, and revision of the State
plans required under section 3783 of this title. Any
State may make application to the Administration
for such grants within six months of June 19, 1968.
(Pub. L. 90-351, title I, 1202, June 19, 1908, 82 Stat.
198.)

§ 3723. Same; general provisions.

(a) Establishment and maintenance; creation or
designation by chief executive; representative
capacity.

A. grant made under this subchapter to a State shall
be utilized by the State to establish and maintain a
State planning agency. Such agency shall be created
or designated by the chief executive of the State and
shall be subject to his jurisdiction. The State planning
agency shall be representative of law enforcement
agencies of the State and of the units of general local
government within the State.

(b) Function, powers, and duties of State planning
agencies.

The State planning agency shall-
(1) develop, in accordance with subchapter III

of this chapter, a comprehensive statewide plan for
the improvement of law enforcement throughout the
State;

(2) define, develop, and correlate programs and
projects for the State and the units of general local
government in the State or combinations of States
or units for improvement in law enforcement ; and

(3) establish priorities for the improvement in
law enforcement throughout the State.

(c) Availability of Federal funds to local government
units for formulation and development of State
plan.

The State planning agency shall make such arrange-
ments as such agency deems necessary to provide that
at least 40 per centum of all Federal funds granted to
such agency under this subchapter for any fiscal year
will be available to units of general local government
or combinations of such units to enable such unite and
combinations of such units to participate in the for-
mulation of the comprehensive State plan required



under this subchapter. Any portion of such 40 per
centum in any State for any fiscal year not required for
the purpose set forth in the preceding sentence shall be
available for expenditure by such State agency from
time to time on dates during such year as the Admin-
istration may fix, for the development by it of the
State plan required under this subchapter. (Pub. L.
90-351, title I, 1203, June 19, 1968, 82 Stat. 199.)

§3724. Amount of grant; limitation.

A Federal grant authorized under this subchapter
shall not exceed 90 per centum of the expenses of the
establishment and operation of the State planning
agency, including the preparation, development, and
revision of the plans required by subchapter 111 of
this chapter. Where Federal grants under this sub-
chapter are made directly to units of general local
government as authorized by section 3735 of this title,
the grant shall not exceed 90 per centum of the ex-
penses of local planning, including the preparation,
development, and revision of plans required by suh-
chapter III of this chapter. (Pub. L. 90-351, title I,
1 204, June 19,1968, 82 Stat. 199.)

§ 3725, Allocation of funds.

Funds appropriated to make grants under this sub-
chapter for a fiscal year shall be allocated by the Ad-
ministration among the States for use therein by the
State planning agency or units of general local govern-
ment, as the case may be. The Administration shall
allocate $100,000 to each of the States; and it shall
then allocate the remainder of such funds available
among the States according to their relative popula-
tions. (Pub. L. 90-351, title I, 1205, June 19, 1968, 82
Stat. 199.)

SUBCHAPTER III.GRANTS FOR LAW
ENFORCEMENT PURPOSES

§9731. General provisions.

(a) Statement of purpose.
It is the purpose of this subchapter to encourage

States and units of general local government to carry
out programs and projects to improve and strengthen
law enforcement.

(b) Categories of programs and projects.
The Administration is authorized to make grants to

States having comprehensive State plans approved by
it under this subchapter, for

(1) Public protection, including the development,
demonstration, evaluation, implementation, and pur-
chase of methods, devices, facilities, and equipment
designed to improve and strengthen law enforce-
ment and reduce crime in public and private places.

(2) The recruiting of law enforcement personnel
and the training of personnel in law enforcement

(3) Public education relating to crime prevention
and encouraging respect for law and order, includ-
ing education programs in schools and programs to
improve public understanding of and cooperation
with law enforcement agencies.

(4) Construction of buildings or other physical
facilities which would fulfill or implement the pur-
poses of this section.

(6) The organization, education, and training of
special law enforcement units to combat organized
crime, including the establishment and development
of State organized crime prevention councils, the
recruiting and training of special investigative and
prosecuting personnel, and the development of sys-
tems for collecting, storing, and disseminating in-
formation relating to the control of organized crime.

(6) The organization, education and training of
regular law enforcement officers, special law enforce-
ment units, and law enforcement reserve units for
tire prevention, detection, and control of riots and
other violent civil disorders, including the acquisition
of riot control equipment,

(7) The recruiting, organization, training and
education of community service officers to serve with
and assist local and State law enforcement agencies
in the discharge of their duties through such activi-
ties as recruiting ; improvement of police-community
relations and grievance resolution mechanisms; com-
munity patrol activities; encouragement of neigh-
borhood participation in crime prevention and public
safety efforts; and other activities designed to im-
prove police capabilities, public safety and the objec-
tives of this section: Provided, That in no case shall
a grant be made under this subcategory without the
approval of the local government or local law enforce-
ment agency.

(c) Amount of grant; limitation; land acquisition
prohibition.

The amount of any Federal grant made under para-
graph (5) or (6) of subsection (b) of this section may
be up to 76 per centum of the cost of the program or
project specified in the application for such grant. The
amount of any grant made under paragraph (4) of sub-
section (b) of this section may be up to 50 per centum
of the cost of the program or project specified in the
application for such grant. The amount of any other
grant made under this subchapter may be up to GO per
centum of the cost of the program or project specified
in the application for such grant: Provided, That no
part of any grant for the purpose of construction of
buildings or other physical facilities shall be used for
land acquisition.

(d) Compensation of personnel; limitations.
Not more than one-third of any grant made under

this subchapter may be expended for the compensation
of personnel. The amount of any such grant expended
for the compensation of personnel shall not exceed the
amount of State or local funds made available to in-
crease such compensation. The limitations contained
in this subsection shall not apply to the compensation
of personnel for time engaged in coducting or under-
going training programs. (Pub. L. 90-351, title I, 1301,
June 19,1968, 82 Stat. 199.)
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§ 3792. State planning agency, establishments compre-
hensive State plan, submission.

Any State desiring to participate in the grant pro-
gram under this subchapter shall establish a State plan-
ning agency as described in subchapter II of this chap-
ter and shall within six months after approval of a
planning grant under subchapter II of this chapter
submit to the Administration through such State plan-
ning agency a comprehensive Stat- plan formulated
pursuant to subchapter 1I of this chapter. (Pub. L. 90-
351, title I, 1 802, June 19, 1968, 82 Stat. 200.)

133733. State plans; comprehensive requirements.

The Adminstration shall make grants under this
chapter to a State planning agency if such agency has
on file with the Administration an approved compre-
hensive State plan (not more than one year in age)
which conforms with the purposes and requirements
of this chapter. Each such plan shall

(1) provide for the administration of such grants
by the State planning agency;

(2) provide that at least 75 per centum of all
Federal funds granted to the State planning agency
under this subchapter for any fiscal year will be
available to units of general local government or
combinations of such units for the development and
implementation of programs and projects for the
improvement of law enforcement ;

(3) adequately take into account the needs and
requests of the units of general local government
in the State and encourage local Initiative in the
State and encourage local initiative in the develop-
ment of programs and projects for improvements in
law enforcement, and provide for an appropriately
balanced allocation of funds between the State and
the units of general local government in the State
and among such units ;

(4) incorporate innovations and advanced tech-
niques and contain a comprehensive outline of priori-
ties for the Improvement and coordination of all
aspects of law enforcement dealt with in the plan,
including descriptions of : (A) general needs and
problems; (B) existing systems; (C) available re-
sources; (D) organizational systems and administra-
tive machinery for implementing the plan; (E) the
direction, scope, and general types of improvements
to be made in the future; and (F) to the extent
appropriate, the relationship of the plan to other
relevant State or local law enforcement plans and
systems;

(5) provide for effective utilization of existing
facilities and permit and encourage units of general
local government to combine or provide for coopera-
tive arrangements with respect to services, facilities,
and equipment;

(6) provide for research and development ;
(7) provide for appropriate review of procedures

of actions taken by the State planning agency disap-
proving an application for which funds are available
or terminating or refusing to continue financial assist-
ance to units of general local government or combina-
tions of such units;
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(8) demonstrate the willingness of the State and
units of general local government to assume the
costs of improvements funded under this subehar
after a reasonable period of Federal assistance;

(9) demonstrate the willingness of the State to
contribute technical assistance or services for pro-
grams and projects contemplated by the statewide
comprehensive plan and the programs and projects
contemplated by units of general local government ;

(10) set forth policies and procedures designed to
assure that Federal funds made available under this
chapter will be so used as not to supplant State
or local funds, but to increase the amounts of such
funds that would in the absence of such Federal
funds be made available for law enforcement;

(11) provide for such fiscal control and fund ac-
counting procedures as may be necessary to assure
proper disbursement of and accounting of funds
received under this subchapter; and

(12) provide for the submission of such reports
in such form and containing such information as
the administration may reasonably require.

Any portion of the 75 per centum to be made available
pursuant to paragraph (2) of this section in any State
in any fiscal year not required for the purposes set forth
in such paragraph (2) shall be available for expendi-
ture by such State agency from time to time on dates
during such year as the Administration may fix, for
the development and implementation of programs and
projects for the improvement of law enforcement and in
conformity with the State plan. (Pub. L. 90-351, title
I, 303, June 19,1968, 32 Stat. 201.)

§3731. Applications for financial assistance from local
government units; disbursements by State plan-
ning agencies.

State planning agencies shall receive applications for
financial assistance from units of general local govern-
ment and combinations of such units. When a State
planning agency determines that such an application
is in accordance with the purposes stated in section
3731 of this title and is in conformance with any exist-
ing statewide comprehensive law enforcement plan, the
State planning agency is authorized to disburse funds
to the applicant. (Pub. L. 90-351, title I, 304, June 19,
1968, 82 Stat. 202.)

§ 3735. Grants to local government units; certification;
evaluation of project; multi-State applications;
amount of grant, limitation.

Where a State fails to make application for a grant
to establish a State planning agency pursuant to sub-
chapter II of this chapter within six months after
June 19, 1968, or where a State fails to file a compre-
hensive plan pursuant to subchapter H of this chapter
within six months after approval of a planning grant
to establish a State planning agency, the Administra-
tion may make grants under subchapter II and sub-
chapter III of this chapter to units of general local
government or combinations of such units: Provided,
however, That any such unit or combination of such
units must certify that it has submitted a copy of its



application to the chief executive of the State in which
such unit or combination of such units is located. The
chief executive shall be given not more than sixty days
from date of receipt of the application to submit to the
Administration in writing an evaluation of the project
set forth in the application. Such evaluation shall in-
clude comments on the relationship of the application
to other applications then pending, and to existing or
proposed plans in the State for the development of
new approaches to and Improvements in law enforce-
ment. If an application is submitted by a combina-
tion of units of general local government which
Is located in more than one State, such application
must be submitted to the chief executive of each
State In which the combination of such units is located.
No grant under this section to a local unit of general
government shall be for an amount in excess of 60 per
centum of the cost of the project or program with re-
spect to which It was made. (Pub. L. 90-3M, title I,

305, June 19,1968, 62 Stat. 202.)

33736. Allocation of funds.

Funds appropriated to make grants under this sub-
chapter for a fiscal year shall be allocated by the
Administration among the States for use therein by
the State planning agency or units of general local
government, as the case may be. Of such funds, 85 per
centum shall be allocated among the States according
to their respective populations and 15 per centum
thereof shall be allocated as the Administration may
determine, plus such additional amounts as may be
made available by virtue of the application of the pro-
visions of section 3757 of this title to the grant to any
State. (Pub. L. 90-351, title J, 1 300, June 19, 1968, 82
Stat. 202.)

§ 3737. Priority programs and projects.

(a) In making grants under this subchapter, the
Administration and each State planning agency, as the
case may be, shall give special emphasis, where appro-
priate or feasible, to programs and projects dealing
with the prevention, detection, and control of organized
crime and of riots and other violent civil disorders.

(b) Notwithstanding the provisions of section 3733
of this title, until August 31, 1988, the Administration
is authorised to make grants for programs And projects
dealing with the prevention, detection, and control of
riots and other violent civil disorders on the basis of
applications describing in detail the programs, projects,
and costs of the Items for which the grants will be used,
and the relationship of the programs and projects to
the applicant's general program for the improvement of
law enforcement. (Pub. L. 90-351, title I, 3 307, June 10,
1908, 82 Stat. 202.)

SUBCHAPTER W.TRAINING, EDUCATION, RE-
SEARCH, DEMONSTRATION, AND SPECIAL
GRANTS

13741. Statement of purpose.

It is the purpose of this subchapter to provide for and
encourage training, education, research, and develop-
ment for the purpose of improving law enforcement and

developing new methods for the prevention and reduc-
tion of crime, and the detection and apprehension of
criminals. (Pub. L. 90-351, title I, 3 401, June 19, 1968,
82 Stat. 203.)

§3742. National Institute of Law Enforcement and
Criminal Justice.

(a) Establishment; general authority of Administra-
tion over Institute; statement of purpose.

There is established within the Department of Justice
a National Institute of Law Enforcement and Criminal
Justice (hereafter referred to in this subchapter as
"Institute"). The Institute shall be under the general
authority of the Administration, It shall be the purpose
of the Institute to encourage research and development
to improve and strengthen law enforcement.

(b) Functions, powers, and duties of Institute.
The Institute is authorized

(1) to make grants to, or enter into contracts
with, public agencies, institutions of higher edu-
cation, or private organizations to conduct re-
search, demonstrations, or special projects per-
taining to the purposes described in this chapter,
including the development of new or improved ap-
proaches, techniques, systems, equipment, and de-
vices to improve and strengthen law enforcement ;

(2) to make continuing studies and undertake
programs of research to develop new or improved
approaches, techniques, systems, equipment, and
devices to improve and strengthen law enforce-
ment, including, but not limited to, the effective-
ness of projects or programs carried out under this
chapter ;

(3) to carry out programs of behavioral research
designed to provide more accurate information
on the cause of crime and the effectiveness of var-
ious means of preventing crime, and to evaluate
the success of correctional procedures ;

(4) to make recommendations for action which
can be taken by Federal, State, and local govern-
ments and by private persons and organizations
to improve and strengthen law enforcement;

(5) to carry out programs of instructional as-
sistance consisting of research fellowships for the
programs provided under this section, and special
workshops for the presentation and dissemination
of information resulting from research, demonstra-
tions, and special projects authorized by this chapter ;

(6) to carry out a program of collection and dis-
semination of information obtained by the Insti-
tute or other Federal agencies, public agencies,
institutions of higher education, or private organiza-
tions engaged in projects under this chapter,
including information relating to new or improved
approaches, techniques, systems, equipment, and
devices to improve and strengthen law enforcement ;
and

(7) to establish a research center to carry out
the programs described in this section.

(Pub. b. 90-351, title I, 402, June 19, 1968, 82 Stat.
203.)
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§3743. Amount of grant, limitation; contributions
requirement.

A grant authorized under this subchapter may be
up to 100 per centum of the total coat of each project
for which such grant is made. The Adminit..0-ation shall
require, whenever feasible, as a condition of approval
of a grant under this subchapter, thrt the recipient
contribute money, facilities, or services to carry out the
purpose for which the grant Is sought.
(Pub. L. 00 -351, title I, 403, June 10, 1968, 82 Stat.
203.)

§ 3744. F.B.I. law enforcement training programs.

(a) Functions, powers, and duties of Director.
The Director of the Federal Bureau of Investigation

is authorized to
(1) establish and conduct training programs at

the Federal Bureau of Investigation National Acad.
emy at Quantico, Virginia, to provide, at the request
of a State or unit of local government, training for
State and local law enforcement personnel ;

(2) develop new or Improved approaches, tech-
niques, systems, equipment, and devices to improve
and strengthen law enforcement ; and

(3) assist in conducting, at the request of a State
or unit of local government, local and regional
training programs for the training of State and local
law enforcement personnel. Such training shall be
provided only for persons actually employed as State
police or highway patrol, police of a unit of local
government, sheriffs and their deputies, and such
other persons as the State or unit may nominate for
police training while such persons are actually em-
ployed as officers of such State or unit.

(b) General authority of Attorney General over
Director.

In the exercise of the functions, powers, and duties
established under this section the Director of the Fed-
eral Bureau of Investigation shall be under the general
authority of the Attorney General. (Pub. L. 90,351,
title 1, it 404, June 19, 1968, 82 Stat. 204.)

§ 3745. Repeal of Law Enforcement Assistance Act of
1965; funds for continuation of projects; imme-
diate duties and discretion of Administration.

Subject to the provisions of this section, the Law
Enforcement Assistance Act of 1965 (79 Stat. 828) is
repealed: Provided, That

(1) The Administration, or the Attorney General
until such time as the members of the Administration
are appointed, is authorized to obligate funds for
the continuation of projects approved under the Law
Enforcement Assistance Act of 1965 prior to June 19,
1968, to the extent that such approval provided for
continuation.

(2) Any funds obligated under subsection (1) of
this section and all activities necessary or appro-
priate for the review under subsection (3) of this
section may be carried out with funds previously
appropriated and funds appropriated pursuant to this
chapter.
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(8) Immediately upon establishment of the Ad-
ministration, it shall be its duty to study, review, and
evaluate projects and programs funded under the
Law Enforcement Assistance Act of 1965. Continua-
tion of projects and programs under subsections (1)
and (2) of this section shall be In the discretion of
the Administration.

(Pub. L. 90-351, title I, if 405, June 19, 1968, 82 Stat.
204.)

REFFRENCE$ IN TLZT

The Law Enforcement Assistance Act of 1965, referred to
in the test, was set out as a note preceding section 8001 of
Title 18, Crimes and Criminal Procedure, and is now covered
by this chapter.

CODIFICATION

Provisions have been set out without a subsec. (a) designa-
tion. The original enactment provided for a subsec. (a) but
not for any other subsections.

§ 3746. Academic educational assistance.

(a) Authority of Administration; consultation with
Commissioner of Education.

Pursuant to the provisions of subsections (b) and
(c) of this section, the Administration is authorized,
after appropriate consultation with the Commis-
sioner of Education, to carry out programs of aca-
demic educational assistance to improve and
strengthen law enforcement,

(b) Loans; cancellation for service.
The Administration is authorized to enter Into

contracts to make, and make, payments to institu-
tions of higher education for loans, not exceeding
$1,800 per academic year to any person, to persons
enrolled on a full-time basis in undergraduate or
graduate programs approved by the Administration
and leading to degrees or certificates in areas di-
rectly related to law enfoxement or preparing for
employment in law enforcement, with special con-
sideration to police or correctional personnel of States
or units of general local government on academic leave
to earn such degrees or certificates. Loans to persons
assisted under this subsection shall be made on such
terms and conditions as the Administration and the
institution offering such programs may determine, ex-
cept that the total amount of any such loan, plus
interest, shall be canceled for service as a full-time of-
ficer or employee of a law enforcement agency at the
rate of 25 per centum of the total amount of such
loans plus interest for each complete year of such
service or its equivalent of such service, as determlnel
under regulations of the Administration.

(c) Tuition and fees; service agreements.
The Administration Ls authorized to enter into

contracts to make, and make, payments to Institu-
tions of higher education for tuition and fees, not
exceeding $200 per academic quarter or $300 per
semester for any person, for officers of any publicly
funded law enforcement agency enrolled on a full-
time or part-time basis in courses included in an un-
dergraduate or graduate program which is approved
by the Administration and which leads to a degree or
certificate in an area related to law enforcement or



an area suitable for persons employed in law enforce-
ment. Assistance under this subsection may be granted
only on behalf of an applicant who enters into an
agreement to remain in the service of the law en-
forcement agency employing such applicant for a period
of two years following completion of any course for
which payments are provided under this subsection,
and In the event such service is not completed, to
repay the full amount of such payments on such terms
and in such manner as the Administration may pre-
scribe. (Pub. L. 90-351, title I, 4 406, June 19, 1003.
82 Stat. 204.)

SUBCHAPTER V.ADMINISTRATIVE
PROVISIONS

§ 3751. Rules, regulations, and procedures.

The Administration is authorized, after appropriate
consultation with representatives of States and units
of general local government, to establish sun rules,
regulations, and procedures as are necessary to the
exercise of its functions, and are consistent with the
stated purpose of this chapter. (Pub. L. 90-351, title I,
ij 501, June 19, 1968, 82 Stat. 205.)

1)3752. Delegation of functions.

The Administration may delegate to any officer or
official of the Administration, or, with the approval
of the Attorney General, to any officer of the Depart-
ment of Justice, such functions as it deems appropriate.
(Pub. L. 90-351, title I, ft 502, June 19, 1968, 82 Stat.
205.)

3753. Transfer of functions, powers, and duties of
Administration within Department of Justice.

The functions, powers, and duties specified in this
chapter to be carried out by the Administration shall
not be transferred elsewhere in the Department of
Justice unless specifically hereafter authorized by the
Congress. (Pub. L. 90-351, title 1, 4 503, June 19, 1968,
82 Stat. 205.)

§3754. Place in United States for hearings, subpenas,
oaths, examination of witnesses, and reception of
evidence.

In carrying out its functions, the Administration,
or upon authorization of the Administration, any mem-
ber thereof or any hearing examiner assigned to or
employed by the Administration, shall have the power
to hold hearings, sign and issue subpenas, administer
oaths, examine witnesses, ar.d receive evidence at any
place In the United States it may designate. (Pub. L.
90-351, title I, 4504, June 19, 1968, 82 Stat. 205.)

§ 3755. Officers and employees.

Subject to the civil service and classification laws,
the Administration is authorized to select, appoint,
employ, and fix compensation of such officers and em-
ployees, including hearing examiners, as shall be
necessary to carry out its powers and duties under
this chapter. (Pub. 1.1. 90-351, title I, 1 507, June 19,
1968, 82 Stat. 205.)

BUTUNCES IN TUT

'ihe civil service and classification laws, referred to in the
test, are classified generally to Title a. Oovernment Organisa-
tion and Employees\

§ 3756. Use of services, equipment, personnel, and
facilities of other Federal agencies; reimburse-
ment; reciprocal use by such other Federal agen-
cies; availability of State agency cooperation,
services, records, and facilities.

The Administration is authorized, on a reimburs-
able basis when appropriate, to use the available
services, equipment, personnel, and facilities of the
Department of Justice and of other civilian or military
agencies and instrumentalities of the Federal Govern-
ment, and to cooperate with the Department of Justice
and such other agencies and Instrumentalities in the
establishment and use of services, equipment, person-
nel, and facilities of the Administration. The Adminis-
tration is further authorized to confer with and avail
itself of the cooperation services, records, and facilities
of State, municipal, or other local agencies. (Pub. L.
90 -351, title 1, ft 508, June 19, 1968, £.2 Stat. 205.)

§ 3757. Withholding of payments for noncompliance
with certain requirements; notice and hearing.

Whenever the Administration, after reasonable
notice and opportunity for hearing to an applicant
or a grantee under this chapter finds that, with re-
spect to any payments made or to be made under this
chapter ; there Is a substantial failure to comply with

(a) the provisions of this chapter;
(b) regulations promulgated by the Administra-

tion under this chapter ; or
(c) a plan or application submitted in accord-

ance with the provisions of this chapter;
the Administration shall notify such applicant or
grantee that further payments shall not be made (or
in its discretion that further payments shall not be
made for activities in which there is such failure),
until there is no longer such failure. (Pub. L. 90-351,
title I, 509, June 19, 1968, 82 Stat. 206.)

3758. Administration proceedings.

(a) Finality of action.
In carrying out the functions vested by this chap-

ter in the Administration, the determination, find-
ings, and conclusions of the Administration shall be
final end conclusive upon all applicants, except as
hereafter provided.

(b) Notice and hearing.
If the application has been rejected or an appli-

cant has been denied a grant or has had a grant, or
any portion of a grant, discontinued, or has been
given a grant in a lesser amount than such applicant
believes appropriate under the provisions of this
chapter, the Administration shall notify the appli-
cant or grantee of its action and set forth the reason
for the action taken. Whenever an applicant or
grantee requests a hearing on action taken by the
Administration on an application or a grant the Ad-
ministration, or any authorized officer thereof, is
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authorized and directed to hold such hearings or inves-
tigations at such times and places as the Administra-
tion deems necessary, following appropriate and
adequate notice to such applicant ; and the findings of
tact and determinations made by the Administration
with respect thereto shall be final and conclusive, ex-
cept as otherwise provided herein.

(c) Rehearing; additional information.
If such applicant is still dissatisfied with the find-

ings and determinations of the Administration, fol-
lowing the notice and hearing provided for in
subsection (b) of this section, a request may be made
for rehearing, under such regulations and procedures
as the Admihistration may establish, and such
applicant shall be afforded an opportunity to present
such additional information as may be deemed appro-
priate and pertinent to the matter involved. The find-
ings and determinations of the Administration,
following such rehearing, shall be final and conclusive
upon all parties concerned, except as hereafter pro-
vided. (Pub. L. 90-351, title I, 510, June 19, 1968,
82 Stat. 206.)

§ 3759. Judicial review.

(a) Petition ; record.
If any applicant or grantee is dissatisfied with the

Administration's final action with respect to the ap-
proval of its application or plan submitted under this
chapter, or any applicant or grantee is dissatisfied
with the Administration's final action under section
3757 or section 3758 of this title, such applicant or
grantee may, within sixty days after notice of such ac-
tion, file with the United States court of appeals for
the circuit in which such applicant or grantee is lo-
cated a petition for review that action. A copy of the
petition shall be forthwith transmitted by the clerk of
the court to the Administration. The Administration
shall thereupon file in the court the record of the pro-
ceedings on which the action of the Administration was
based, as provided in section 2112 of Title 28.

(b) Conclusiveness of determinations.
The determinations and the findings of fact by the

Administration, if supported by substantial evidence,
shall be conclusive; but the court, for good cause shown,
may remand the case to the Administration to take
further evidence. The Administration may thereupon
make new or modified findings of fact and may modify
its previous action, and shall file in the court the record
of the further proceedings. Such new or modified find-
ings of fact or determinations shall likewise be conclu-
sive if supported by substantial evidence.

(c) Jurisdiction of courts of appeals; review by
Supreme Court.

Upon the filing of such petition, the court shall have
jurisdiction to affirm the action of the Administration
or to set it aside, in whole or in part. The judgment of
the court shall be subject to review by the Supreme
Court of the United States upon certiorari or certifi-
cation as provided in section 1254 of Title 28. (Pub. L.
90-351, title 1, 1511, June 19, 1968, 82 Stat. 206.)
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; 3760. Duration of programs.

Unless otherwise specified in this chapter, the Ad-
ministration shall carry out the programs provided
for in this chapter during the fiscal year ending June 30,
1968, and the five succeeding fiscal years. (Pub. L. 90-
351, title I, 1 512, June 19, 1968, 82 Stat. 207.)

3)3761. Coordination of law enforcement assistance
and related Federal programs; statistics, etc.,
from other Federal agencies.

To insure that all Federal assistance to State and
local programs under this chapter is carried out in a
coordinated manner, the Administration is authori-
zed to request any Federal department or agency to
supply such statistics, data, program reports, and
other material as the Administration deems neces-
sary to carry out its functions under this chapter.
Each such department or agency is authorized to co-
operate with the Administration and, to the extent
permitted by law, to furnish such materials to the
Administration. Any Federal department or agency
engaged in administering programs related to this
chapter shall, to the maximum extent practicable,
consult with and seek advice from the Administration
to insure fully coordinated efforts, and the Adminis-
tration shall undertake to coordinate such efforts. (Pub.
L. 90-3M, title I, 1513, June 19, 1968, 82 Stat. 297.)

§ 3762. Reimbursement of other Federal agencies.

The Administration may arrange with and reimburse
the heads of other Federal departments and agencies
for the performance of any of its functions under this
chapter. (Pub. L. 90-351, title I, 514, June 19, 1968, 82
Stat. 207.)

§ 3763. Functions, powers, and duties of Adminis-
tration.

The Administration is authorized
(a) to conduct evaluation studies of the programs

and activities assisted under this chapter ;
(b) to collect, evaluate, publish, and disseminate

statistics and other information on the condition
and progress of law enforcement in the several
States ; and

(c) to cooperate with and render technical assist-
ance to States, units of general local government,
combinations of such States or units, or other pub-
lic or private agencies, organizations, or institutions
in matters relating to law enforcement.

(Pub. L. 90-351, title I, * 515, June 19, 1968, 82 Stat.
207.)

§ 3764. Payments.

(a) Installments; advances or reimbursement.
Payments under this chapter may be made in install-

ments, and in advance or by way of reimbursement, as
may be determined by the Administration.

(b) Maximum sum for any one State.
Not more than 12 per centum of the sums appropri-

ated for any fiscal year to carry out the provisions of



this chapter may be used within any one State except
that this limitation shall not apply to grants made
pursuant to subchapter IV of this chapter. (Pub. L.
90-351, title I, $ 516, June 19, 1068, 82 Stat. 207.)

;3765. Advisory committees: appointment, compensa
tion, and travel expense,.

The Administration is T.uthorlzed to appoint such
technical or other advisory committees to advise the
Administration with respect to the administration of
this chapter as it deems necessary. Members of such
committees not otherwise in the employ of the United
States, while attending meetings of the committees,
shall be entitled to receive compensation at a rate to
be fixed by the Administration but not exceeding $75
per diem, and while away from home or regular place
of business they may be allowed trawl expenses, in-
cluding per diem in lieu of subsistence, as authorized
by section 5703 of Title 5 for persons in the Government
service employed intermittently. (Pub. L. 00-3M, title

§ 517, June19, 1968, 82 Stat. 207.)

§ 3766. Construction unauthorized.

(a) Federal direction, supervision or control of State
police force or other law enforcement agency.

Nothing contained in this chapter or any other
Act shall be construed to authorize any department,
agency, officer, or employee of the United States to
exercise any direction, supervision, or control over
any police force or any other law enforcement
agency of any State or any political subdivision
thereof.

(b) Administration achievement or elimination of
racial balance or imbalance through adoption of
percentage ratio, quota system or other program.

Notwithstanding any other provision of law noth-
ing contained In this chapter shall be construed to
authorize the Administration (1) to require, or con-
dition the availability or amount of a grant upon,
the adoption by an applicant or grantee under this
chapter of a percentage ratio, quota system, or
other program to achieve racial balance or to elim-
inate racial imbalance in any law enforcement
agency, or (2) to deny or discontinue a grant because
of the refusal of an applicant or grantee under this
chapter to adopt such a ratio, system, or other pro-
gram. (Pub. L. 90-351, title I, $ 518, June 19, 1968,
82 Stat. 208.)

§ 3767. Reports to President and Congress.

On or before August 31, 1968, and each year there-
after, the Administration shall report to the Presi-
dent and to the Congress on activities pursuant to
the provisions of this chapter during the preceding
fiscal year. (Pub. L. 90-351, title I, j 519, June 19,
1968, 82 Stat. 208.)

§ 3768. Authorization of appropriations.

For the purpose of carrying out this chapter, there
Is authorized to be appropriated the sums of $100,-

111,000 for the fiscal years ending June 30, 1968, and
June 30, 1960, $300,000,000 for the fiscal year ending
June 30, 1970, and for succeeding fiscal years such
sums as the Congress might authorize: Provided,
however, That of the amount appropriated for the
fiscal years ending June 30, 1968, and June 30, 1969 -

(a) the sum of $25,000,000 shall be for the pur-
poses of subchapter II of this chapter ;

(b) the sum of $50,000,000 shall be for the pur-
poses of subchapter III of this chapter ; of which
amount-

(1) not more than $2,500,000 shall be for the
purposes of section 3731(h) (3) of this title;

(2) not more than $15,000,000 shall be for the
purposes of section 3731(b) (3) of this title ; of
which not more than $1,000,000 may be used within
any one State ;

(3) not more than $15,000,000 shall be for the
purposes of section 3731(b) (6) of this title; and

(4) not more than $10,000,000 shall be for the
purposes of correction, probation, and parole; and
(c) the sum of $25,111,000 shall be for the pur-

poses of subchapter IV of this chapter; of which
$5,111,000 shall be for the purposes of section 3744
of this title; and not more $10,000,000 shall be for
the purposes of section 3746 of this title.

(Pub. L. 90-351, title I, 520, June 19, 1968, 82 Stat.
208, amended Pub. L 90-462, § 1, Aug. 8, 1968, 82
Stat. 638. )

AMENDMENTS

1968-Subsec. (b) (1)-(3). Pub. L. 90-462 substituted
"3731" for "3732" in cis. (1)-(3) where referring to section
3732(b) (3), 3732(b) (5), and 3732(b) (6), respectively.

3769. Recordkeeping requirements.

(a) Scope of information.
Each recipient of assistance under this Act shall

keep such records as the Administration shall pre-
scribe, including records which fully disclose the
amount and disposition by such recipient of the pro-
ceeds of such assistance, the total cost of the project
or undertaking in connection with which such assist-
ance is given or used, and the amount of that portion of
the cost of the project or undertaking supplied by
other sources, and such other records as will facilitate
an effective audit.

(b) Access; audits and examinations.
The Administration and the Comptroller General

of the United States, or any of their duly authorized
representatives, shall have access for purpose of audit
and examination to any books, documents, papers,
and records of the recipients that are pertinent to
the grants received under this chapter. (Pub. L 90-351,
title I, ; 521, June 19, 1968, 82 Stat. 208.)

REFERENCES IN TEST

For classifications in the Code of this Act, referred to in
subset. (a), meaning the Omnibus Crime Control and Safe
Streets Act of 1968, Pub. L. 90-351, see Short Title note set
out under section 3701 of this title.
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SUBCHAPTER VLMISCELLANEOUS
PROVISIONS

§ 3781. Definitions.

As used in this chapter
(a) Law enforcement.

"Law enforcement" means all activities pertaining
to crime prevention or reduction and enforcement of
the criminal law.

(b) Organized crime.
"Organized crime" means the unlawful activities

of the members of a highly organized, disciplined as-
sociation engaged in supplying illegal goods and serv-
ices including but not limited to gambling, prostitution,
loan sharking, narcotics, labor racketeering, and other
unlawful activities of members of such organizations.

(c) State.
"State" means any State of the United States, the

District of Columbia, the Commonwealth of Puerto
Rico, and any territory or possession of the United
States.

(d) Unit of general local government.
"Unit of general local govertuntnt" means any city,

county, township, town, borough, parish, village, or
other general purpose political subdivision of a State,
or an Indian tribe which performs law enforcement
functions as determined by the Secretary of the
Interior.

(e) Combination.
"Combination" as applied to States or units of gen-

eral local government means any grouping or joining
together of such States or units for the purpose of pre-
paring, developing, or Implementing a law enforcement
plan.

(f) Construction.
"Construction". means the erection, acquisition, ex-

pansion, or repair (but not including minor remodel-
ing or minor repairs) of new or existing buildings or
other physical facilities, and the acquisition or instal-
lation of initial equipment therefor.

(g) State organized crime prevention council.
"State organized crime prevention council" means

a council composed of not more than seven persons
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established pursuant to State law or established by
the chief executive of the State for the purpose of
this chapter, or an existing agency so designated,
which council shall be broadly representative of law
enforcement officials within such State and whose
members by virtue of their training or experience shall
be knowledgeable in the prevention and control of
organized crime.

(h) Metropolitan area.
"Metropolitan area" means a standard metropoli-

tan statistical area as established by the Bureau of the
Budget, subject, however, to such modifications and
extensions as the Administration may determine to be
appropriate.
(I) Public agency.

"Public agency" means any State, unit of local
government, combination of such States or units, or
any department, agency, or instrumentality of any
of the foregoing.

a) Institution of higher education.
"Institution of higher education" means any such

Institution as defined by section 1141 of this title.
subject, however, to such modifications and extensions
as the Administration may determine to be appropriate.

(k) Community se vice officer.
"Community service officer" means any citizen with

the capacity, motivation, integrity, and stability to as-
sist in or perform police work but who may not meet
ordinary standards for employment as a regular po-
lice officer selected from the immediate locality of the
police department of which he is to be a part, and
meeting such other qualifications promulgated in regu-
lations pursuant to section 3751 of this title as the ad-
ministration may determine to be appropriate to fur-
ther the purposes of section 3731(b) (7) of this title
and this Act. (Pub. L. 90-371, title I, f f,01, June 19,
1068, 82 Stat. 209.)

REFERENCES IN TEST

For classifications in the Code of this Act, referred to in
subsec. (k), meaning the Omnibus Crime Control and Safe
Streets Act of 1908, Pub. L. 90-351, see Short Title note set
out under section 3701 of this title.
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APPENDIX B

A STUDY OF GRAND JURY
SERVICE BY PERSONS OF

SPANISH SURNAME AND BY
INDIANS IN SELECTED

CALIFORNIA COUNTIES

Submitted by:
California Rural Legal Assistance

Don B. Kates, Jr.,
Director of Legal Research

To:
United States Commission

on Civil Rights
June 1968

SUMMARY

The purpose of this Study was to ascertain whether
Indians and persons of Spanish surname are accorded
equal opportunity to serve as grand jurors in Cali-
fornia. The Study encompassed the 20 California
counties with the largest percentages of Spanish-
surname population and two counties with large per-
centages of Indian population. (These counties in-
cluded nearly %'s of California's total population and
over %'s of its Spanish-surname population.) The re-
sults indi -ate that the minoetics studied do not enjoy
equal opportunity to serve as grand jurors. Statistical
analysis of California grand jury selection compels the
conclusion that the selection process has been deeply
affected by discrimination. In at least 17 of the 22
counties the underrepresentation of minority persons
was so great as to raise a judicial presumption of dis-
crimination prohibited by the Equal Protection Clause.
And in none of the counties studied did the percentage
of minority group grand jurors ever remotely approach
the minority percentage of the population.

See n. 2.
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INTRODUCTION

On April 11, 1968, the United States Commission on
Civil Rights contracted with California Rural Legal
Assistance (CRLA) to do a computerized study of
grand jury selection in 20 California counties. CRLA,
a California nonprofit corporation funded primarily
by the Federal Office of Economic Opportunity, pro-
vides legal services to rural indigents, a large propor-
tion of whom are Mexican-Americans. The Civil Rights
Commission sponsored this Study in fulfillment of its
duties under 42 U.S.C. 1975c (a) (2).' CRLA undertook
this Study pursuant to its continuing interest in the
fair and equal administration of justice in the State
of California.

As initially conceived, the major focus of the Study
was grand jury service by persons bearing Spanish
surnames.' When it was discovered that the CRLA
Indian Division' was independently investigating
grand jury service by Indians in two additional Califor-
nia counties, the original Study design was expanded to
include these statistics.

The unique procedural features of the Study in-
cluded the use of a computer to identify all Spanish-
surname grand jurors and the use of statistical decis-
ion theory in the analysis of jury composition.' Pro-
fessor Jerome Kirk of the University of California at
Irvine did the mathematical computations. George
Duke and Robert Pelcyger of the CRLA Indian Divis-
ion provided the jury selection data on Indians. The
raw data for the 20 original counties were collected by
the following persons: Diana Drake, Sheila Hunt,
Susan Hunt, Anne Kuszynskl, Lisa Mandel, Judy
McCance, Belinda Smith, Ruth Spear and Claudia
Zeiler. Liason officer was Lawrence B. Glick, Assistant
General Counsel of the United States Civil Rights
Commission.

I "(a) The Commission shall
(2) study and collect Information concerning legal de-
velopments constituting a denial of equal protection of
the laws under the Constitution because of race, color,
religion, or national origin or in the administration of
justice. . . ."

3 In general usage, and as used herein, the phrase
"Spanish surname" attempts to describe as a whole all per-
sons of Spanish ancestry, including descendents of inhabitants
of former Spanish dependencies in the New World. In Cali-
fornia, the term Spanish surname allows a comprehensive
description of a population of Spanish ancestry which is pri-
marily Mexican-American but includ substantial numbers of
persons from Latin America, South Au.ertca, and Spain. Func-
tionally, Spanish surnames are those recognized as such In the
Bpanieh Name Book compiled by the Immigration Bureau and
used in the Spanish surname analysis of the Census. Persons
bearing Spanish surnames have been recognized as a group
for the purpose of determining whether constitutionally pro-
hibited criteria have been used in selection of juries. Montoya
r. People, 345 P. 2d 1062 (S. Ct., Colo.. 1959) (held : juries
were unconstitutionally selected in that persons with Spanish
surnames were excluded).

(CRLA operates a special program dealing solely with
the problems of California Indians.

The mathematical analysis was based on Professor
Finkelstein's germinal article "The Application of Statistical
Decision Theory to the Jury Discrimination Cases", 80
Marv. L. Rev. 338 (1966). The principles set out in the article
have been cited with approval by the United Stetes Supreme
Court, White, r. Georgia, 385 U.S. 595, 552, n. 2 (1967)



IMPORTANCE OF GRAND
JURY SERVICE

Unlike trial jurors (who sit only to hear, an make
final determinations in, a few civil or criminal cases)
grand jurors serve for an entire year. The duties of
grand jurors are twofold: to vote or refuse criminal
indictments; to examine generally Into conduct and
administration of local government.

Selection as a grand or trial juror is the only
opportunity which the average citizen has to partici-
pate actively in the administration of government.
Such service is a fundamental prerogative of citizen-
ship. The opportunity to participate in government
through service as a grand or trial juror has been
found to be of profound psychological importance to
minority persons' But the importance of service as a
grand juror at least is more than purely psychological.

To the extent that the grand Jury considers criminal
cases, the presence of minority jurors minimizes the
possibility that prejudice will affect its deliberations
or that laws will not be enforced to protect minority
groups. Equally important for minority groups is the
grand jury's primary function of investigating and
evaluating the administration of local government and
the actions of county and city officials.' The all-
encompassing nature of the grand jury's civil investi-
gatory duties appears strikingly from the 1967 Final
Report of the Los Angeles County Grand Jury. The
Report contains commentary, frequently supplemented
by criticism and specific recommendations, on such
diverse subjects as: the Aid to Families with Depend-
ent Children welfare program; telephone service for
county offices; proposals to install a cafeteria in, and
initiate admission fees for, the county museum; the
respective virtues of various kinds of computers which
might be used by the county controller's office; debt
collection practices of a county hospital, accounting
procedures and central planning for the county's air-
port; real estate management for the county's various
landsand myriad other subjects.'

In this context, it is not difficult to perceive how a
sympathetic grand jury can prevent, punish, or miti-
gate official or private misconduct toward minority
groups. Specifically, the grand jury might address
itself to common minority group complaints such as
failure to accord the services and facilities of local

'See Broader, "The Negro in Ceurt", 1965 Duke Law
Journal 19, for Negro reactions to Jury service.

'The non-criminal duties of California grand Juries are
set out in California Penal Code if 919(b) and (c), 925, 928,
and 933. The grand jury is required to: inquire Into the "mis-
conduct in office of public officers of every description within
the county" (919(0) ; "make a careful and complete examina-
tion of the accounts and records [of every county office]"
(925) ; "investigate and report upon the needs of all county
officers . . . Including the abolition or creation of offices and
. . . the method or system of performing the dories of, the
several offices." (928). To assure that these investigations
bear at least some fruit, Penal Code 1 933 requires that "on
or before December 81 of each year, each grand Jury and
panel during a calendar year shall submit to the presiding
Judge of the superior court a anal report of it findings and
recommendations that pertain to county government."

Pp. 8-14.

government equally to all' or misconduct by police or
other officials ranging from discourtesy to physical
assault.' Within its criminal jurisdiction, the grand
jury can, with or without the consent of the District
Attorney,u indict anyone for crimes against or affect-
ing minority persons." In the course of its general
Inquiries into governmental affairs, the grand jury
could probe into racial or ethnic biases in city and
county hiring and jury selection or in the operation
of housing projects or other local welfare programs.
In monitoring the operations of local government, the
grand jury can determine whether all sections of the
community are equally enjoying the benefits of such
services as police and fire protection, sewer and water
lines, sidewalks, streets, street lights, parks, swim-
ming, and other recreational facilities. The grand jury
could also interest itself in the amount of courtesy
with which citizens are treated by civil servants. As
in most of these instances misconduct will not consti-
tute an indictable offense, the only sanction available
to the grand jury is public exposure and censure in
its annual report. Some measure of responsiveness to
such exposure 's guaranteed by Penal Code 1933's
requirement the c "not later than the 60th day after the
discharge of sold grand jury, the board of supervisors
shall comment on the findings and recommendations"
of the grand ury report. The effect upon administra-
tive practices of the often scathing criticisms contained

$ See, e.g., Hobson v. Hanson, 269 F. Stipp. 401 (D.D.C.
1967).

See, e.g., Lucero v. Donovan, 354 F. 2d 18 (9 Cir. 1984),
Lankford v. Gelaton, 364 F. 2d 197 (4 Cir. 1986).

"If the grand jury no longer trusts the District Attorney,
It is expressly authorised to seek legal advice elsewhere; in
extreme cases it may petition the Attorney General to employ
special counsel and investigators for its use. Penal Code
1i 934-936. The grand jury's independence from the office of
the District Attorney is a basic part of the California Grand
Jury system. Es parte Pearl, 5 Cal. App. 2d 489, 43 P. 2d 334,
338 (1935).

11 Penal Code i 917. With reference to public officials, such
crimes might include murder, assault with a deadly weapon,
or violations of Penal Code 11 145 (delay in taking arrested
person before magistratemisdemeanor), 146 (false arrest
misdemeanor), 147 (inhumanity to prisonerfelony), 119
(assault by a police officerfelony), 837 (false imprison-
mentfelony), 621 (extortion under color of official right
misdemeanor). The number of occasions on which District
Attorneys have Initiated prosecutions against law enforce-
ment officers or other public officials for such crimespar-
ticularly violations of Pehal Oode 11145 -147, 149, 337 and
520is remarkably small. In a number of recent cases which
California grand Juries have refused to return indictments
against police officers for such crimes. It appears that investi-
gation was done by the police and the District attorney's
presentment was accompanied with a recommendatic that
the grand jury not indict.

Particularly important in a number of the counties studied
would be the enforcement against local growers of laws de-
signed to protect the rights, health and safety of California
farm workers. e.g., California Labor Code if 215 (failure to
conform to various laws assuring prompt and full pay
misdemeanor), 2441 (failure to provide fresh and pure drink-
ing watermisdemeanor), 2646 (failure to maintain proper
conditions in labor camps misdemeanor), California Health
and Safety Code i 5474.81 (failure to maintain decent con-
ditions in agricultural labor fields misdemeanor). Although
violations of these statutes are widespread (see 19 Hast-
ings Law Journal 899 (1967) prosecution is practically
non-e eaten t.
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In grand jury reportsand the resultant publicity
should not be underrated. All In all, a sympathetic
and vigilant grand jury could exercise a significant
inauence in preventing or correcting misconduct
toward minorities. OD the other hand the exclusion of
minority persons from grand juries removes possible
safeguards against misconduct. Indeed, misconduct Is
even encouraged to the extent that the minority is
made to appear inferior, alien and legally outcast.

SELECTION PROCESS
The number of grand jurors necessary to compose a

grand jury panel In California varies according to the
site of the county. Counties with a population in excess
of 4 million persons (i.e., Los Angeles) have 23 grand
jurors; counties with a lesser population have 19
grand jurors."

TS) quality as a grand or trial Juror a person must
be (a) an American citizen; (b) above the age of
twenty-one years; (c) a resident of the State and
county for one year; (d) "of ordinary intelligence and
not decrepit"; (e) possessed of "sufficient knowledge
of the English language." la There is no literacy require-
ment and the knowledge of English need not be perfect
so long as the court may find that the juror has sub-
stantial understanding." Persons convicted of certain
crimes, or who 'Are served as grand or trial Jurors
in the preceding year, are disqualified." Legislators,
military officers, local officials, attorneys, physicians
and persons in certain other occupations are exempt
from grand or trial Jury service."

California taw requires the jury commissioner of
each county to submit a list (called a venire list) of
persons suitable for grand jury duty to the Superior
Court judges. If the judges approve that venire
the names of the 19 (in Los Angeles 23) grand Jurors
are selected from it by lot. If the judges disapprove
the list the names are selected by lot from a retire
list provided by the judges." The almost universal
practice appears however to be selected by lot from a
venire list provided by the Superior Court judges."
Generally speaking, tile judges nominate as grand
jurors those whom they or other prominent persons
they know deem qualified. As a result, the racial,
ethnic, foods' and economic composition of grand juries
OIMoaagooawI......

Pella' Coda 888.2.
Calif oasis Code of Clog Procedure 196.
Pante v. Dot*, SS Poe.% (1394).
Canforsla Code of Clvil Peacoat.* 1 199.
Calif orals Code of Mit Procedure 1 1100.

*resat Code 11906. 000, 901, 603.1. 903.3, 903.4.
Ms has hers the astlor's esperiese. Is bosoms, Mrs-

diets., Napa. ad tale (*talks, hat be Is laformed kr the
CRLA alters./ la twperial Comity that, the Superior Coln
bodges there do sot pa Melts te la the trims telertios pro-
cedan. The blies Wed the venires is Los Angeles, Grasp,
aid Sunman hoodoo. See Los Abele* Nasty Crud
Serf nasal Inert. INS, Is. 11-14, Uranus of the Califon&
Assecaly toted. Committee as Goverameat FAcieseg tad
Evinces?, Part t (Sepk Mt) p. g aid 4. That 141P
selv(loa le the pasta' rale Is Callforata Is costrased by
Merl to its isallay. 0.64 fie Crogfersts *road hart, top.
93-111 (sopoblisbei thesis, 111414atallale Is Los Asgeles
Cos a ty Law Girton )

In California is limited by the acquaintanceship of the
Superior Court Judges. As one man commented in
explaining bow be was selected to be foreman of a
grand jury, "[Of course), I have a lot of friends who
are judges. I an a banker.""

CONSTITUTIONAL STANDARDS
FOR JURY SELECTION

Racial exclusion in grand or trial jury selection was
prohibited as early as the Civil Rights Act of 3875."
Five years later, the United States Supreme Court held
that racial exclusion in the selection of juries violated
'die equal protection clause of the Fourteenth Amend-
ment.° The constitutional prohibition is not limited to
discrimination against Negroes, but bans discrimina-
tion against Mexican-Americans, persons of Spanish
surname, Asiatics, Catholics, or any other group which
may be excluded because of prejudice." A quota system
is as prohibited as complete exclusionthe Constitu-
tion prohibits any consideration whatever of racial,
ethnic, social, economic or other irrelevant factors in
the selection of jurors." Sell "g1 recent cases from the
United States Court of Appeals for the Fifth Circuit
have gone beyond prohibiting racial or ethnic exclusion,
to establish an affirmative requirement. Although per-
fection may not be demanded, juries must be selected
which represent a true cross-section of the community
insofar as possible."

stleerloge of the California Assembly Interim Committee
os Government Eilidency and Economy. Part In (Oct. $1,
loam v. ht.

Now 18 U.S.C. 213: "No (Olsen possessing all other
qualificatioos which are or may be prescribed by law shall
be dioqualiSed for tartlet as grand or petit Juror to any court
of the United StAtet, or of say state, on 'mast of race, color,
or cooditios of previous servitude ; and whoever, being as
ulcer or other person charged with say duty la the selection
or summosisg of lanes, 'triodes or falls to summon as;
eitites for such close, shall be limed sot more this $5,000.00."

Ifts1 Virgints v. 8fratifer, 100 U.S. 803 (1570). Although
the Stronger case Wand a trial Jury, the same priscipte
has bees applied to prohibit discrimloatios Is the Mettles
of greed Juries as well. Sec, e.g., Cornell v. !nu, Sad U.S.
taa (1931) aid cases there cited.

Resin v. A laboma,11.80 U.S. 202, 204-5 (19650. Messages
v. Tress, $47 V.S. 475 (1054) (Meticas-Americass), Montoya
t. People, 343 P. 20 1062 (3. Ct., Colo., 1650) (strove& of
Spanish surname) Legnalso v. Porto, 115 P. Sapp. 392 (S.D.
V.I. 103.1) (Puerto Rico's), toterastional Long 814rtmas v.
dekerson, 82 F. Id 63 (0.111. 104$) (Mottos and oats
Asiatics). !sores v. fetes, 211 S.W. 1091 (Ct. of Celts. AP,
Tea., 1925) (Calgolive). gehttrganie v. Van, 1111 Ala 413
let- of AP. Yd. 1965) (atheist, aid apostle.), Ube V.
Bennett, $63 Y. 21 698 (S M. 1036) (gay laborers), Waite v.
Creel., 251 P. Sup)). 401 (M.D. Ala. 19441 (women).

Roes v. Alabama, Careen V. Peso*, Lobel v. Sennett,
swots a. 22.

drools t. Seto, $64 F. 21 1, 11-11 1111 Cit. 1666), Robiss
wife v. rafted States, SU F. get 14, (g at. 1964), Legal v.
Stasett, 11(13 n (5 cit. 1660, Pores v. Darts, 1141 F.
21 110 it Cir. 1944). These toadstool coon dad sobstaatisi
rapport la the restrain aid dictum of a sumbor of premium
optatoas of the tilted States Sept... Coati See. e.g,
50114 v. flees, $11 V.S. ?28, 180 (1940). Waster v. 17.8.,
315 V.S. 00 (1041), Canal I. reset, tgin U.S. 2811, III (1951)
(voteurriag opiate% of Me. lostice Froskfleter), raid qr.
testier* Poe. Co., $25 V.S. 211 (11144), honor/ v. rotted
Mint, Sig U.S. 1St (ISIS). See 11.14, fairs.



Of particular interest in the light of California grand
jury selection procedures are cases where jurors were
selected exclusively from personal acquaintances of
the judges or jury commissioners. Although this
method of selection has not yet been held invalid per
se, the cases dealing with it impose an affirmative duty
far beyond that imposed on jury selectors using any
other method. Jury selectors who select jurors from
among their own personal acquaintances may not plead
that they do not know any qualified Negroes, Mexican-
Americans, or other minority group members. If jurors
are to be selected exclusively from the selector's ac-
quaintances, the selectors must have or acquire a wide
acquaintance with all racial, economic, and other strata
of the community.'

As direct evidence of jury discrimination can usually
be obtained only from those responsible, the courts
have relied heavily on statistics of racial and ethnic
composition for circumstantial evidence of jury dis-
crimination." The Federal courts will not assume
Negroes are any less fit for jury service than whites.
On the contrary, discrimination is rebuttably presumed
where no Negroes bare served as jurors within human
memory, or only 2 or 3 have served within 80 years."
Stattstics have been relied upon most heavily in dectd-
ing claims that jury service by minorities has been
limited to token or quota representation. In deciding
these cases, courts have usually looked to long-standinj
disparities between the percentage of minority citizens
In the population at large and the percentage of minor-
ity trial or grand jurors. (This is one of the two
methods of mathematical analysis employed in this
Study, see infra, p. 113)

Jury discrimination has been presumed where
24.4% of the population, but only 9.8% of the venire-
men, were Negroes ;" where 21.1% of the population,
but only 9.8% of the veniremen, were Negroes; where
20% of the population, but only 5% of the veniremen,
were Negroes ; where 38% of the population, but only
7% of the venlremen, were Negroes; where 25.8% of
the population, but only 8.7% of the veniremen, were
Negroes. But the Supreme Court has held, that,
although it may prone that the jury selection process
is imperfect, no presumption of discrimination is raised

esesell v. Fetes, aid cases there cited. See also Letst v.
!tensest, eters.

"See es., Reath v. Terse, 311 U.S. 123, 121 (1140), Svhsvis
T. 141110.414 SU U.S. 664, 261 (123S).

Norris v. Alohas, 294 V.S. 689 (1133). Patios v.
Mteeistippl, 232 U.S. 463 (154?).

Souse eoarts have adopted farther or other tests. suet as
compariag the ratio betwees the asuber of &poet: eitiseas
aid the 'umber of salacity jurors to the ratio between the
iamb., a white Heiress asd the masher of silts furors- See,
cc. Mitchell v. !ohne**, 250 P.Supp. III (11.D. Ala. 1660
Ifery fiecrimisatios fogad where "almost all" eligible whites
were os the fury list, but oily oat Is hveive eligible Negroes).
See also, Legutitow v. Deets, /apes s. t1 at III-IVO.

*Sims v. Orergia, 392 V.S. 404 (1061).
Whilst V. Deergte us U.S. 665 (1144).

*hare v. Or ryas, 396 U.S. 14 (1M).
Portlier v. Atte*, 8411 V.S. 4I9 4153111

* Label v. iteasett, 26$ P. od NS, M. 911 (I Cir. IPSO.
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by the fact that 26% of the population, but only 15%
of the veniremen, were Negroes."

Unfortunately, none of these cases has established a
definite and binding statistical standard nor even guide-
lines for arriving at such a standard. Some jury dis-
crimination decisions have been based on the persist-
ence of a wide disparity over 10, 15, or 20 years, while
others have been decided on the basis of evidence for
only 5, 3 or even 1 year. With respect to the statistics
themselves, we know that a disparity of 2.9:1 or more
between minority percentage of the population and
minority percentage of the grand jury raises a presump-
tion," white a disparity of 5:3 probably does not." But
it is Impossible to say anything more definite than
that:

". . very decided variations In proportions of
Negroes end whites on jury lists from the racial
proportion in the population, which variations are
not explained and are long continued, furnish
sufficient evidence of systematic exclusion of
Negroes from jury service. ""

A disparity of 2:1 or 2.5:1 has great significance
when continued over 5 or more years, since (although
the courts have not as yet seen fit to aubsitute statist!.
cal science for their untutored intuition) such long
continued disparities would be mathematically impos-
sible if grand !gay selection were fair.' The principles
espoused by both judges and mathematicians would
indicate that a long continued disparity of 8:1 or more
between the percentage of minority grand jurors and
the minority group percentage of the community raises
a presumption of unconstitutional selection. A 8:1 dis-
parity is "very decided." The Study has therefore
adopted the view that such a disparity is sufficient to
raise a presumptive showing of discriminatory selec-
tion. Two caveats to this should be noted, however :
First, to raise a presumption is not to prove the fact.
The effect of a eta tistkal disparity is to place upon the
jury selectors the duty to explain the disparity. No
court will hold a jury to have been unconstitutionally
selected, no matter how large the disparity, If a rea-
sonable non-discriminatory explanation can be

"Siren v. Alobame, 280 U.S. 202 (1263). fe view of the
criticisms evoked by this °pities. Its couttased vitality Is Is
some doubt. IFiskelstels, Applicatios of Statistical De-
tusks Theory to the Ivry Discrimisatioa Cases," 20 Harr. L
Rev. US (1066); Kuhl. "Jury Dtscrlaisatiott: The Neat
Phase," 41 So. Cal. L Rev. 233 (1068) ; Note: "Pair hey
Seleeties Procedures." 92 Tale L. I. 3I2, (1534); and Note
"Pacts v. Atobanta: A Cosetituttosal Blueprtat for the Per-
petuities of the All-White Jury," 62 Va. L Rev. II69 (1966)
are moos the sassy acid erttiques of various aspects of this
decitdos. ewes'. releasing received little sore gas lip
reetlee from the 6t1 Circuit is its forme:Mos of the latest
sad most cobretat asalyeis of cosstitutiosel ptisetple of
Jury selectioa, tee p. 114, repro, sad a. 24. It is pechaga elg-
sideast that the Supreme Court refused to review the 6th
Circuit time, RI U.S. p91 (190).

sins v. Onecsis, ppm
trate v. A kbee, sears.
UN, v. Beate% 263 F. 38 696,112 (6 Cir. 1666). 1114-

lag Peale v. Wawa', 304 P. 21 13, 61 (3 Cir. 13611).
"See gesera/ly, Pinkebtels (a. Sis,espra). See she Webs,

seats, at I". tea sad 553, and Notes, lofts, 16 Tale at SU-
SU, foe criticism ed the mitts' sastbesastleal salved.
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offered! Second, the adoption of a 3:1 ratio as the
constitutional litmus test should not be considered
approval of some lesser ratio. Ratios of 2.5:1, 2:1 or
even 1.3 :1 represent extremely imperfect jury selection.

METHODOLOGY

I. Methodology of the Spanish-Surname Study

In March and April, 1968, college and law school stu-
dents employed by CRLA gathered the names of grand
jurors for the various counties denominated for Span-
ish-surname study.. 'The names were available from
grand jury reports for past years, which are public
records. But since grand jury reports for 1968 would
not be available until 1960 and since some counties have
not retained all of their grand jury reports, the instruc-
tions were wherever possible to obtain the names from
county records. The students were instructed to obtain
grand jury lista for at least ten of the years 1967-68.
As it turned out, it was possible to obtain complete
records for the 12 years 1957-68 from 15 counties."
Records for one or more years were missing or unob-
tainable In the other 7 counties, although in five, records
for at least 10 years during the 1957-68 periods were
available. In the remaining two counties, records for
8 and 7 years respectively were available"'

A gross identification of Spanish-surname grand
jurors was made by having a computer match the
grand jury list for each county against the list of
Spanish surnames used In compiling the Spanish-sur-
name analysis of the Census." From this list were
eliminated those names which might be Spanish but
were far more likely to be of some other nationality."

Set. e.g., ifiliaysley u. Ctoyfoa, S50 P.24 111 (5 Cir. 9U)
whorls the court heed that any disparity which eilsted was
etplicable through the fact that many Negroes, apparently
out of Ina tloael teat, ponds( tatty avoided fury service.

Alb:weer' employed by the CALA ladles Milks gath-
ered all the materials for the two other comities *lents
Ladles greed jar, service was enabled. See See, It, iafer.

Twelve of these nuaGes bad records for tread furies
Is all twelve years. Von other nestles had records foe say
11 Iran tocsin their 15 Plied Jerks bad set yet bees
Is partied.

sine CNA fate Is sae of these cosines was able eves.
Nally to oink grass, /cry 'Weenie records tor the rears
16811-4$. Although this secured too late for Ischsios is the
eompeter *winos, IS .211111111M1011 of the years 110i t211111.
lsed by the computer Penile a !Quietest soften tot all
SO years.

a V.8. Departstest of Zustke, estletsh tome Amok 4M-I68,
16118). This boob of slightly over 10,000 Sptalat eases was
prepared by the Immigratios aid Astsrallsatios Service foe
woe Is Meaner Epeeist -serum imalgrasts.

The computer was peogrammed only to compare the basin
of Ile greed jury list I. the saws Is the Speetsh tome
Ant. It was sot programmed to IdeatlIf fer mate &demi@
about itireames which otter Is Spanish awl Is otter lea-
gues as well. Of the almost 1,000 'nal furors the com-
pute? Ideetilird 145 as Spaelsh. Is 64 of Hone ras lastietos,
the rename ideetlled as Spiels/1 Is more mimeo Is a las
/sage other the Spaalah. Ti some attest this didn't, arose
because lbe compiler programming did net difenitlite be-
torsos salon es the basis of attest mart. Thee is If M-
enem., the compete Idatiliel as *path% lames Stich ate
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The percentage of Spanish-surname grand jurors was
then compared to the percentage of Spanish-surname
persons in the general populace. A number of com-
ments on methodology would seem in order.

The years studied were the ten most recent for which
jury selection records were available In each county."
The figure of ten years was selected becalm the courts
have generally held 10 or less years to provide suffi-
cient evidence of continued jury selection patterns. The
Study originally contemplated would have included
jury selection in the past 15 or 20 years. This was
altered to 10 years when examination of figures from
a pilot county indicated that 20-year figures would
not give an accurate representation of present jury
selection. On the other hand, results of an examination
of 80-year figures from another county were consis-
tent in every respect with the computer's results from
a study of eight years in that county."

In concentrating on the actual juries rather than the
jury venires (I.e., the list from which the juries were
drawn) the Study departed from the general practice
of the courts. In pert, this was a result of the simple

Spanish only where as accent marts appears over the vowel
In the last syllable. Wattle, Simon, and Levin. Another
problem was the fan that Spanish shares tartars names in
common with other languages, e.g.. Adam, Daniel, Jordan,
hillier, Savage. Where the surname more commonly appears la
a language other this Spazish, we considered It son-Spanish
unless the christlan name of the greed juror was Spaalsh.
(See Table X, infra.) Admittedly this method Is lltely to la-
volts error shin many Spanish - surname clause bear sot.
Spanish dahlias tames. But aay factor of error Is con.
siderably less than would have beta !evolved Is baser
classifying as Spanish surnamed the eighties Milers, three
Adams, etc., the Spanish-swame status of whom wu at beat
ambiguous.

Recording that la a few counties records for one or more
of the ten most recent years would not be available, the in.
struetloas were to get the swords for all the years 157-48.
It was Weeded thereby to procure at least 10 years. Where
one or two years to teens of that were Alaimo they were
Included as well.

Preliminary to toad:tang the Study, CALA tautened a
trial tea in one represeetattre county as the bads upon
which Is determine the methods and procedures to he adopted
for the *thee tousties. Became of Its large Spestsh-raname
population, imperial County was selected as the pilot toasty.
As ladicated Is Tablet IL III, IV, Imperial County's record
tot the years 151-113 compared favorably will that ed way
other toilettes stedled. Sittees Sparta:minas* greed Jurors
served dating those years (see Or more fa DK 1811, 1141,
sal 12-68). the Spaelsk-nrsame pentane* of the great!
Jury beteg I percent -4 disparity of 3.1 : 1. Imperial County's
record Is the years preceding those stilled was very Metal
*sly see 8;41101811/1110 grand Juror served la the period
1646-511. Thus, while the ratio of dtsparity for the twelve
most recent years was 8.1 :1, the ratio over the eosin twenty-
year period was 5:1. Olsvlossty coadderalloa of the time
peeled as a whole mid obscure the fact that the WWII
of hey selection altered reticent after It.

Is netted to Imperial, Mestere" County's fen steins
potters Is coo:Meat for the pest 60 years. Anoint to the
IPSO Ceases Sores adopted by the Stet, .t percent of
Melte'"y amide's population eligible for hey swift were
Spseish *mama. Ose Spasishoirsaase peruse petted to the
8 rein (10411-481 corned fa the Study. StamIsatios of
grail Jury service Is the rein 1118-418 by the CALA fan
Is Monterey County revealed that this grail fend was of
Spanish rather the /dukes Anceet--and that to Unitas-
Amencis had served as a grand brat Is those $0 years.



practical fact that we had access to grand jury Bata but
not to venire lists. The names of the grand jurors are
printed in the grand jury reports (and in most cases
are also easily available from the county clerks) while
the venire lists, if retained at all, are buried deep in
the county files. Courts prefer venire to jury lists for
the purpose of examining into trial jury discrimination.
This is because the composition of the trial jury which
eventually site in any case is determined as much by
the arbitrary process of attorney peremptory challenge
as by the venire selection practices of the jury com-
missioners. This factor Is inapplicable to a grand
jury since there are no peremptory challenges to grand
jurors.* If a choice must be made betwen the list
of veniremeti and the list of grant jurors eventually
serving, the latter is preferable. It allows opportunity
to determine whether the ethnic or racial composition
of the original venire list was altered In the com-
position of a grand jury. Most advantageous of course
would be examination of both the venire list and the
grand jury list, particularly since the venire list is
larger than the grand jury list, allowing a better sample
for purposes of statistical computation. There is no
reason, however, to believe that the results of the
Study would have been significantly different If venire
rather than grand jury selection figures had been used.

A number of difficulties were encountered in arriving
at the relevant figures for the general population of
each county and for the Spanish-surname population
of each county. ft must be remembered that the
relevant figure is not the whole population, but only
those eligible to serve as grand jurors. Obviously, It
would be Impractical to attempt to exclude from the
calculations as to each county persons ineligible be-
cause of conviction of an infamous crime, jury service
In the preceding year, or occupational exemption." It
is Impossible, however, to Ignore two qualifications
which exclude a subAantial percentage of the general
population from jury service: the citizenship and mini-
mum age requirements. These are especially important
with reference to jury service by the Spanish surnamed,
because this gooup generally contains more noncitizens
and more children than the population as a whole.

Since the 1900 Census did not break down Califor-
nia's Spanish-surname population by age and county,
we were forced to use figures undifferentiated by age
for the Spanish-surname population. This undoubtedly
resulted In an exaggeration of the eligible Spanish-sur-
name population; according to the 1000 Census, 464%
of the Spanish-surname population was below 20 years
of age, while only 509% of the total white population
was below that age. Any error involved here should,
however, be more than offset by the fact that we were
unable to get population figures later than the 1900
00.8100.
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Census. The figures for the 1900 Census, which were
collected as late as possible before publication, prob-
ably represent a fairly accurate figure of the Spanish-
surname and total population for the years 1967432.
Thereafter, they can provide a rough approximation.
Unless Spanish- surname population trends for the
years 1060-68 widely differed from those for 1930-00,
Spanish-surname population since 1900 will have in-
creased at almost twice ti=e rate of total population
increase." Thug, if anything the Study's computations
underrepresent (ratne: than overrepresent) the eligi-
ble Spanishsurname population in each county.

The Study was able to be much more precise in ex-
cludl*.g that part of the Spanish-surname population
ineligible because of lack of American citizenship. In
1900, 80% of California's Spanish-surname population
were born in the United States and therefore auto-
matically citizens." Of the foreign born 20%, an un-
identifiable number are citizens by reason of nation-
ality of their parents or naturalization subsequent to
birth. Non-Mexican Spanish- surnaute aliens, residing
here as pre-citizens, students, or on various special
employment visas, make up a small percentage of the
Spanish-surname non-citizen population. The vast
majority of Spanish-surname aliens are Mexican na-
tionals" who were accorded permanent or semi-
permanent visas during the period of relatively free im-
portation of Mexican labor previous to 1905." The
Study attempted to exclude noncitizens from its com-
putation of the eligible Spanish-surname population by
not considering In that population any persons born
In Mexico. As a result of this exclusion, the Spanish-
surname percentages of the eligible population as com-
puted in the Study are considerably smaller than the
Spanish - surname population percentages as computed
by the Census."

The Study's exclusion of only those born in Mexico
doubt/ea fails to exclude some Spanish-surname aliens
who were born in countries other than Mexico. This
should be tar more than compensated for, however, by
the blanket exclusion of the Mexican born, many of
whom have attained U.S. citizenship subsequent to their
birth. Once again, the Study's computations probably
underrepresent the total eligible Spanish-surname
population in each county.

'WhIle the total California population increased by about
one-half (48.3 percent) aortae the decade 1950 -60, the
Spaaish-sureatne population grew much more rapidly, by
P.6.1 percent" (Cal.) REM, Cehjerates oi ilpeersh derwesee,
p. 11 11964) (book published by aed &callable from California
Pair Employment Practices Catellige011).
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II. Methodology of the Indian Study

AU population and grand jury statistics involved in
the examination of grand jury service by California
Indians were gathered by the CRLA Indian Division.
The two counties Studied, Lake and Inyo, are among
California's smallest rural counties, neither of them
having a 1000 population in excess of 15,000. Since
the Indian population of Lake County Is approximately
750 and of Inyo County is approximately 1,200, it was
possible to determine how many Indians bad served
as grand jurors by submitting the grand jury lists to
persons familiar with the names of every Indian in
the county."

In both counties, the figures adopted for Indian pop-
ulation and for Indian percentage of the total popula-
tion represent approximations. The Chairman of the
Bishop-Plante Board of Trustees estimated that the
Indian population of Inyo County was approximately
1,200 as of I968. It is probable that that population
has maintained itself at approximately the same level
since 1957. Thus in 1937-60, the Indian population
was a little more than 10% of the total population
which was 11,684 according to the 1000 Census. But it
Is Impossible to state with any certainty what the
present non-Indian population of Inyo County is, ex-
cept that it may reasonably be assumed to have in-
creased since 1900. The CRLA Indian Division
estimates the present Indian population of Lake
County at between 800 and 1,000 and the present total
population of Lake County at around 18,000. Taking
750 as the Indian population, this would give an In-
dian population of a little over 4%. The roughness of
the Lake County statistics would seem of little moment
since not once in the 10 years studied did an Indian
serve as a grand juror. (I am informed that, since the
CRLA Indian Division's investigation, 5 Indiana have
been examined as veniremen for the 1968 Lake County
grand jury. The 1968 grand jury has not yet been
selected.)

Ill. Mathematical Methodology of the Study

The test most commonly employed by the Courts in
examining discrimination against minority jurors has
been to compare the percentage of minority citisetis In
the population at large to the percentage of minority
jurors. Table II and lbe discussion under Analysis
of the Study, fatra., show the results of this compari-
son (eeptessed as a ratio for each county atodied)

Column D of Table 111 represents another simple
mathematical measure of discrimination. Assume that
26% of the population, but only 15% of the ventresnan,
are Negroes, Eleven percent of the total population
(constituting almost 44% of the repro population)
has apparently been excluded from consideration for
MIN11.11111011111
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sore this lb adult Labe Comet? torgisos. Is lays Nasty
it was etagere., by 1 aresbers of the BIsktsp-Plaele board at
Trolls*, the gorerolag body et the three talks restrains's
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peatly feel la eases tress rural Soothers eosaties.
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jury service." The percentage of minority group popu-
lation excluded from consideration for jury service,
figured as In the foregoing example, Is shown for each
county.

in addition to the simple mathematical computa-
tions described above, the ethnic composition of the
grand juries was analyzed in the light of statistical
decision theory by Professor 3^roine Kirk." The basis
of this statistical decision analysis is not markedly
different from the theories used intuitively by the
courts in adjudicating jury discrimination claims. The
statistician adopts a hypothesis which be then tests
against independently verifiable facts. In this Study
the hypothesis is that the minority group percentage
of the grand juries resulted from nondiscriminatory
(i.e., random) selection. The independently verifiable
fact is the Spanish-surname percentage of the general
Population. If the hypothesis is inconsistent with the
independently verifiable fact, the hypothesis Is untrue.
Thus, if the hypothesis is true, if 7% of the Imperial
County grand jurors were Spanish surnamed, approx-
imately" 7% of the general population of Imperial
County should be Spanish surnamed. It it turns out
that 21.8% of the Imperial County population is Span-
ish-surnamed, the hypothesis Is wrong; that Is to say,
there was discrimination In the selection of grand
jurors.

While (as can be seen from the preceding exposi-
tion) parallel theories are followed by the statisti-
cians and the courts, differences appear in the
application of those theories. The courts recognise
that, short of an infinite sample, random selection will
not invariably lead to exact equivalency between mi-
witty percentages of the general populace and minor-
ity percentages of the jurors. For example, in a sample
of 190 grand jurors over ten years, random selection
might produce a minority group grand jury percentage
of 7% from a general population having a minority
group percentage of 7.4%. This was apparently what
the Court meant In saying that, where, over a ten-year
period, 26% of the population, but only 15% of the
veniremen, were Negroes, jury selection had been Im-
perfect, but not discriminatory." The criticism Which
has been heaped upon this statement stems from the
fact that the Justices relied upon Intuition rather than
matbeniatks in holding this variation consistent with
random selection. In fact, no statistical variation con-
sistent with random selection could explain the varia-
tion in Swale, given the site of the sample involved."

The statistician relies on mathematics rather than
intuition to determine whether a particular statistical

"Both essesple sad method at abalysis ate takes from
trete r. Atoka's, 130 U.S. t02, *00 (11163). That Waits
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eieteded. Bee f. U, soars.
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variation is explicable within, and consistent with,
random selection. Statisticians have evolved standard
deviation tables by the use of which they can easily
determine whether the variation between the per-
centage of minority grand jurors and the percentage
of minority population is consistent with random selec-
tion. It is necessary only to compute in a formula based
upon a standard deviation figure derived from a table
covering comparisons of the type, and samples of the
size, used in the Study.° This is the computation in-
volved In Table IV, particularly column C "maximum
percentage of Spanish-surname population consistent
with random choice of Spanish-surname grand jurors."
Mere discrimination exists, determining its extent
by some meaningful quantitative measure permits com-
parison among the counties to determine which are the
worst offenders. To some extent such a comparison
could be made on the basis of the difference between
the actual Spanish-surname percentage of the general
population and the maximum Spanish-surname per-
centage of the population consistent with random
choice. (Columns D and C of Table IV.) This would
be a fairly clumsy measure, however, and one not eas-
ily translated into a familiar scale."

Table IV represents calculations which Kirk suggests
provide a more vivid index of the quantity of discrim-
ination for each of the counties studied. His figures
show the percentage of Spanish-surname population
in each county which must have been excluded from
the population In order to make the observed number
of Spanish-surname grand jurors consistent with the
hypothesis that random selection of grand juries had
occurred." This AVM Is thus an Inverse Index of dis-
crimination. For example, where (as in Lake County)
a total discrimination has occurred, in that there is
some minority percentage of the general population but
no minority grand jurors, the figures in Table IV
would be 100. It on the other hand, the percentage of
minority grand jurors was the same (or the same with-
in the statistical deviation formula) as the minority
group percentage in the general population, the figures
would be 0.

For those who desire a more detailed explanation of
the statistical method, Professor Kirk's analyses are
attached as Appendices. As his conclusions are set out
in Tables III and IV, it is unnecessary to belabor them
here. Suffice it to say that in every one of the 20

i.e* p. 151 el set sad Talks %chided thereto, for as
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counties studied" the under-representation of Spanish-
surname persons on the grand juries exceeded any
figure which could be accounted for on the basis of
random selection. In other words, insofar as statistical
decision analysis sheds light on the question, the grand
jury selection patterns in every one of the counties
studied were characterized by constitutionally pro-
hibited discrimination on the basis of race or ethnic
background.

ANALYSIS OF THE STUDY

The Study's findings as to the racial and ethnic com-
position of California grand juries are, to say the least,
startling. California is neither in geography nor In
spirit a state of the Deep South and its history, at least
in the Twentieth Century, is not dominated by mis-
treatment of racial or ethnic minorities." Yet the num-
ber and proportion of minority persons serving as grand
jurors in the counties studied is not much, it any,
greater than the proportion of Negroes serving on grand
juries in the Deep South. If the Study is correct in
asserting that a 8:1 disparity will raise presumption
of unconstitutional selection, such a presumption
would be raised In 17 of the 22 counties studied. In 5
of those counties the disparity between minority popu-
lation and minority grand jury service was more than
10:1. In one county no Indian served on the grand jury
in all of the years studied; in 8 counties only one
Spanish-surname person served in all the years stud-
ied;" in still another county only two served. In no
countyincluding even those counties with less than a
8:1 disparitydid the number of minority group grand
jurors approach, equal or exceed the minority group
percentage of the population. On the contrary, in every
county studied, the percentage of the minority group
grand jurors was significantly less than the minority
group percentage of the general population, the dis-
parity varying from substantial in the bee+ counties to
grotesque In the worst.
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We have so far been considering minority grand jury
service in each county for all the years combined. An-
other way of looking at the question is to consider
minority group service on each individual grand jury."
Preliminarily It should be noted that, even under ran-
dom selection, the percentage of minority group grand
jurors for any year will not necessarily be precisely the
some as the minority pereenP of the population.
There is In fact no reason to ,uppose that even one
minority grand juror will be selected In any particular
year. Neutral and random selection will probably result
in variation from year to year. In some years the per-
centage of minority grand jurors should equal the
minority percentage of the population; in other years
It should be less; in still other years it should be more.
But the pattern of jury selection In the counties studied
was radically different. The Study included analysis
of 224 grand juries in 20 counties in the 12-year period
of 1957-68. In 18 of those 224 grand juries, the percent-
age of Spanish-surname grand Jurors approximated or
exceeded the Spanish-surname percentage of the gen-
eral population. In the other 200, the Spanish-surname
percentage of grand jurors fell markedly below the
Spanish-surname percentage of the general population.
In 12 of the 20 counties studied (C.olusa, Fresno, Im-
perial, Kern, Kings, Madera, Merced, Monterey, Kan
Benito, San Bernardino, San Joaquin, and Ventura)
the Spanish-surname percentage of the grand jurors
never reached or exceeded the Spanish-surname per-
centage of the general populace in any of the years
studied. With two exceptions, the other 8 counties were
little better."

Consideration of the grand juries on a year-by-year
basis sheds light on our earlier statement that jury
selection is decidedly imperfect even in the six coun-
ties with less than a 3:1 disparity." In three of those
counties, the percentage of Spanish-surname grand
jurors was markedly below the Spanish-surname per-
centage of the population In each of the 12 years
studied. The best of the six counties was Banta Clara
wherein the percentage of Spanish-surname grand
jurors equalled the Spanish-surname percentage of the
general population to six of the years studied and was
markedly below It in the other six years.

As 11% of the general population of Banta Clara
County is Spanish - surnamed, random selection would
dictate that 25 of the 223 jurors who served in the rears
1957-68 be Spanish- surnamed. In fact, only 18 were.
The Inconsistenty is more extreme In the other Ave
counties which had less than a 8:1 disparity. During
the years studied, random selection would dictate that
IS of the Alameda County grand jurors would hare

slime Madre ataiyots of islittlial grad jades to cos-
hed to the 20 milks It villa Spasish-areame kr, *mice
was etaialsed. We hate eo year-hi-Mr SOW so the Ms
fella castle*. oily drops for all the years estableed. Slate
se Isaias served as a Late Casty grail juror la the II
years staled, yeerby-year aaalysts of that covet, staid seem
Hperleas Is say ease.

See Tilde X.
It *Held be remembered that. leder the more seeerat%

Hawked. st statistical asslysio these Heine. rail sot rift!
1111141` at iti.

120

been Spanish- surnamed --C were; 30 Ventura County
grand jurors should have been Spanish surnamed-13
were; 28 Merced County grand jurors should have been
Spanish surnamed-13 were; 48 Kings County grand
jurors should have been Spanish-surnamed-1D were;
13 lobo County grand jurors should have been Spanish-
surnamed-7 were.

It should be emphasized that the counties encom-
passed in this Study, Including some of the counties
with the worst records, were not confined to Cali-
fornia's rural or "cow" counties. The counties encom-
passed in the Study included almost Ws of California's
1060 population, in large part because they included 10

ihe state's 15 largest counties.~ These counties prove
be leaders not only In population but in discrimina-

tion against minority grand jurors. The figures from
Los Angeles County revealed a 5.1: 1 disparity betwt
minority group percentage of the population and minor-
ity group grand jury service. Although there were
almost 500,000 Spanish-surname persons in Los Angeles
County in 10G0, only 4 of them served as grand jurors
during the 12 years studied. Los Angeles County can
scarcely compare, however, with California's fifth
largest county, Orange, in which, during the same 12
years, only 1 Spanish-surname person saw jury service.
This is a disparity of 15.8:1a disparity fully com-
parable to the worst areas of the Deep South. San
Bernardino, the state's seventh largest county, featured
a 4.4:1 disparity, while the figure from Fresno, the
eleventh largest county, was 11.5:1, Kern, the thir-
teenth largest county, had a 0.7:1 disparity and San
Joaquin, the fourteenth largest county, a es: 1 dis-
parity. On the other hand, it should be noted that the
figures from Alameda, Santa Clara, and Ventura, the
state's third, sixth, and fifteenth largest counties re-
spectively, were 2.7:1, 1.9:1, and 2.8:1 respectively.

We cannot of course anticipate what explanations
the jury selectors might give based on circumstances
peculiar to their particular counties. But we can
evaluate the reason usually advanced to explain the
dearth of minority grand jurors In Californiathat
minority dtisens cannot afford the time off from work
necessitated by grand jury service."

The fact that grand jurors are remunerated at only
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$5.00" per day would undoubtedly make service diffi-
cult In some counties for a minority person who must
support a large family on a meager income. The county
in which this difficulty would be most pronounced is
Los Angeles, whose grand jury sits for a substantial
proportion of each year. But It is scarcely credible
that over a 12-year period the Los Angeles County jury
selectors could have found only 4 persons financially
able to serve as jurors among the county's almost
500,000 eligible Spanish-surname persons. It is incon-
ceivable that in Oo muss, Monterey and Orange Counties
respectively, the jury selectors could find only one
Spanish-surname person financially able to serve.

Indeed, the financial inability argument is simply
inapplicable to Co lusa and the other eight counties in
the Study whose population is less than 100,000."
Grand jury service in such counties is limited to a
total of a few weeks, with each date arranged pri-
marily for the convenience of the various grand jurors.
The financial inability argument Is of little weight
in the 19 counties studied which are primarily or in
large part agricultural." Although the amount of time
required varies from county to county, in none of these
agricultural counties is grand jury service nearly as
arduous a responsibility as it is in Los Angeles, Ala-
meda, or Orange Counties. Again, In these counties
dates of grand jury service are arranged to suit the
convenience of the majority of the grand jurors. In
many cases the dates of service are tailored to avoid
peak agricultural seasons so that the growers on the
jury will be able to attend. It would therefore involve
little or no departure from traditional dates for grand
jury service to be economically feasible for any of the
large numbers of Spanish-surname persons in each of
these counties who, as agricultural farm laborers, are
seasonally unemployed. A remuneration at even $500
a day would actually be a financial boon for such
perilous during the off seasons. And that sum would
be a desirable wage for the large number of Spanish-
surname persons in any of the counties studied who,
by reason of disability, age or unemployment, are
welfare recipients. The metre findings make it diffi-
cult to take the financial inability argument seriously.
In 1900, Monterey County had an eligible Spanish-
surname population almost 4 times as great as its
neighbor San Benito County. How does the financial
Inability argument explain the fact that San Benito
had 20 times as many Spanish-surname grand jurors
in 12 years as Monterey had In 80 years? Nineteen
Spanish-surname grand jurors served in Kings County
during the years 1057-08. Three and two (respectively)
grand jurors served In neighboring (Musa and Kern
Counties during the same years. Is the primarily farm
im0111110011111.1Y

ff Penal Cede 1890.
ts as of the IPSO Cuss, Cotes& San Pew& Tulare,

tare sal Lake Coquilles bat poysistloss of less tbsa 23,000;
!faders awl Mots Cfflostks bad popalatloss of lets Oita
50,000; Tolo, alerted and 1.0.1111 Comities bat popelstloas
of lets list 100,000.

(blau, Press., imperial, taro, frets, Mark Late,
Matas, Wetted, blosteret, RleertIde. Sas Semite, Sas
Peraardtao, Pas Jose-elk galls Barbara, Rasta nets, relate,
Veatera,

worker Spanish-surname population of one county so
much more wealthier than the primarily farm worker
Spanish-surname popu'actinns of the other two coun-
ties? How can financizI considerations explain the
fact that Fresno County had more than twice as many
Spanish-surname persons but less than % as many
Spanish-surnar e grand jurors as did Ventura County
for the same years? Grand jury service does not rep-
resent any appreciably greater hardship for the Span-
ish surnamed in the counties studied. Financial
inability simply cannot explain the marked disparities
between the percentage of Spanish-surname grand
Jurors and the Spanish-surname percentage of the
population.

Another possible explanation for the disparity might
be that Spanish-surname persons are more likely to
be disqualified than are non-Spanish-surname persons
for failure to have "a sufficient knowledge of the
English language. ""

Although we have been unable to locate any con-
crete figures, it is probably true that more SPenish-
surname than non-Spanish-surname people speak only
a foreign language. But, by the same token, the non-
English speakers are more likely to be aliens (who are
automatically disqualified for jury service) than citi-
zen& None of the -vitnesses at the recent California
Assembly Hearings on the grand jury advanced ignor-
ance of English as an explanation for low minority
grand jury service; nor is this reason advanced by any
of the available studies on the California grand jury
system. In the absence of any expression by judges
and others familiar with grand jury selection that
ignorance of English is a major factor in excluding
minority group participation, there seems no reason
to believe that it is

The general explanations offered for the marked
underrepresentation of Spanish-surname and Indian
grand jurors In the counties studied are not convincing.
It is, of course, possible that explanations might be
given based on peculiar circumstances in each county.
What these might to we cannot venture to guess. Most
extraordinary conditions indeed would be required to
explain the disparities of i5.18:1, 16.8:1,18.0:1, 11.5:14
9.1:1, 7.1:1, and 8.8:1 which exist in Ooluse, Orange,
Monterey, Fresno, Kern, Madera and San Joaquin
Counties respectively. All in all, the results of the
Study justify Assemblyman McMillan's conclusion:

"We are convinced that the selection and com-
position of county grand juries does not meet basic
standards of jury representativeness laid down
by the U.S. Supreme Court as early as 1940 In the
case of Smith r. rtt0..""

WS Is not necessarily to conclude that the judges of
the jury selectors have been guilty of prejudice or bare
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consciously excluded minority persons. But it is to say
that they hare failed to do their constitutional duty
to select grand juries which represent a true cross-
setion of the community." And they have filled to
heed the constitutional command that those v-ho choose
jurors from among their own acqunintances (or their
acquaintances' acquaintances) must know, or take
steps to acquaint themselves with, minority groups in
the population."

If prejudice has affected grand jury selection in the
counties studied, it is probably at least as much
economic and social as racial or ethnic prejudice. It
is no secret that, particularly in California's rural
counties. the majority of the Spanish-m-mime and
Indian populations are poor. Whether because of pre-
indict., or because the judges simply are not acquainted
with them, low-income persons almost never appear on
California grand juries. The information ORLI
gathered as to occupations of grand jurors In the
counties studied" confirms another of Assemblyman
McMillan's observations :

"The probability that a wage zarner, a skilled,
send-skilled or unskilled worker appear on a
county grand jury In California is so small as to
be non-existent. The same goes for any poor per-
son. They are systematically excluded because of
the current method of selecting county grand
jurors.""

The judges can take no comfort in the thought that
their exclusionary practices are directed at low-income
hither than minority group persons. The Constitution
requires grand jury selection alined at securing a fair
cross -sect ion of the community and protaits exclusion
on economic grounds as much as it prohibits exclusion
on racial or ethnic grounds." And economic discrimina-
tions which result In gross ethnic or racial unbalances

11 Bee a, 24. 'NV*. and aerompa n) log text
Ace n. 23. rapro, and accompanying test.
Wherever pom,lble the occupation of each grand Jame was

obtained from the city elrectorlms published for each county
by the Polk Company. not city directories sire published only
for the largest cities In each county. They do not include
persons who lire In smaller cities le the rosettes or In an-
incorporated areas.

Taking counties at random. oar records tot the 1965 Santa
harbor* grand Pity include occupations for T of Its IS mem-
tyro. They were tropertively : Manager of a bank; manage!
of a club: real Male salesman; public illations counselor:
agent In charge of an Insurance ode: owner of a local bid-
two" ; and manager of the local outlet for a liedloonl appliance
fnannfaet.Mr.

Our records tot the 1065 Los Angeles grand Jury Included
occupation. tot 4 of Its 22 member*. They *err. ter.Pecilrely
rtite of the wave of a pharmacy ; wife of a physician; wile
of a builder of a curporeitiolt.

thee troofti. fee the 1965 Kern County gtand Jury Included
t * dons for 12 of Its 19 members. They were. terpectlrely

Inerrikait; the wife of a (armee: a farmer; mlift a
emeettinntIon traitor and Insurance agent; a reitairsat
owner; a trotting company president: the editor of a labor
joorwst: a grata ressrsay manager: a solos eseestIte;
peolnellon company manager ; and a bent president.

Hearing.* of the Callforeets .lemeinhly Interim C'oneneltIce
ti lloterninmet tlitieney and 1-kumowty. Cart I tfiept. 2?.
'salt p.2.

ttee se. 22, tope*. and ICCONINI oiling test.
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are particularly forbidden." Perhaps the judges,
whether consciously or not, are acting on a belief that
tow-income persons will not make Intelligent or pro-
perly oriented grand jurors. If so, they are acting on a
belief which is antithetical to the principles enunciated
by the Constitution. Doubtless grand juries which are
fully representative anti ethnic and economic elements
of the communities they serve might adopt radically
different viewpoints from those expressed by the grand
juries as presently constituted. Grand juries on which
farm workers sit are likely to expend more energy in
investigating grower violations of agricultural health
and safety Ian's than in recommending that county
ottleials reject Federnl funds made Available for job
training of the poor. Grand juries on which welfare
recipients sit are likely to take a more sympathetic
view of Federal welfare expenditnres for the poor And
a less sympathetic view of Federal welfare expenditures
(agricultural subsidies) for the rich. The expounding
of such views by California grand Juries would indeed
be revolutionary. -Our Constitutional Idea of equal
justice under law Is thus wade a living truth ""
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TABLE I. -Dula upon which this study is based

Total Spanish- Number Total Number
Spanish. population surname of number of

County Total surname less population grand Years of Spanish.
population population Mexican less juries studied rand surname

born Mexican studied jurors grand
born found jurors

(a) (b) (e) (d) (e) (0 (g) (h) (i)

Alameda 908, 209 67, 866 902, 993 62, 650 12 1957-68 228 6
Alameda nominees-. 908, 209 67, 866 902, 993 62, 650 11 1957-59, 637 12

1961-68
Colusa 12, 075 1, 152 11, 912 989 10 1957-58, 190 1

1960,
1962-68

Fresno 365, 945 61, 418 355, 957 51, 430 12 1957-68 228 3
Imperial 72, 105 23, 850 61, 639 13, 384 12 1957-68 228 16
Kern 291, 984 29, 219 287, 695 24, 930 12 1957-68 228 2
Kings 49, 954 11, 656 48, 438 10, 140 12 1957-68 228 19
Los Angeles 6, 042, 431 576, 716 5, 943, 628 477, 913 12 1957-88 248 4
Madera 40, 468 6, 225 39, 622 5, 279 11 1957, 209 4

1959-68
Merced 90, 446 13, 429 88, 808 11, '791 11 1958-68 208 13
Monterey 198, 351 23, 118 193, 952 18, 719 8 1961-68 152 1

Orange 703, 925 52, 576 695, 366 44, 017 12 1957-68 228 1

Riverside 306, 191 38, 224 297, 798 27, 831 12 1957-68 228 8
San Benito_ 15, 396 4, 642 14, 671 3, 917 12 1957-68 228 20
San Bernardino 603, 691 60, 177 495, 659 62, 245 11 1957-67 209 6
San Joaquin 249, 989 30, 685 245, 650 26, 246 10 1958-60, 190 3

1962-68
Santa Barbara 168, 962 22, 267 164, 720 18, 025 12 1957-68 228 7
Santa Clara 642, 315 77, 755 634, 537 69, 977 12 1957-68 228 13
Tulare_ 168, 403 27, 387 163, 605 22, 589 12 1957-68 228 9
Ventura 199, 138 33, 980 190, 394 25, 238 12 1957-68 228 13
Yolo 65, 727 7, 757 64, 167 6, 197 7 1957, 133 7

1959,
1962,

1964-67

INDIANS

1nyo 11, 684 1, 200 12 1957-68 228 4
Lake *18 000 760 11 1957-67 209 0

Estimate for 1968; text, p. 118
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TABLE 11.-Comparison of percentage of Spanish-surname among grand jurors and population

County

(a)

Number of grand
juries studied

(b)

Spanish-surname
percentage in

population

(c)

Percentage of
Spanish-surname

grand jurors

(d)

Ratio or percentage
of Spanish-surname

in population to
percentage of

Spanish-surname
grand jurors

(e)

Alameda 12 6. 9 2. 6 2.7:1
Alameda nominees 11 II 9 1.9 3. 8:1
Colusa 10 8.3 0.5 10.8:1
Fresno 12 14.5 1. 3 11.5:1
Imperial 12 21.8 7.0 & 1:1
Kern 12 8. 7 0. 9 9. 7:1
Kings 12 21.0 8.3 2.5:1
Los Angeles 12 & 1 1.8 5. 1:1
Madera 11 13.4 1.9 7. 1:1
Merced 11 13.8 6. 3 2.2:1
Monterey 8 9.7 0. 7 13. 9:1
Orange 12 0. 3 O. 4 15. 8:1
Riverside 12 9. 4 3. 5 3. 7:1
San Benito 12 26. 4 & 8 3.0:1
San Bernardino 11 10. 5 2. 4 4.4:1
San Joaquin 10 10. 9 1. 6 8. 8:1
Santa Barbara 12 10. 9 3. 1 3. 9:1
Santa Clara 12 11. 0 5. 7 1. 9:1
Tulare 12 13.8 4. 1 3. 4:1
Ventura 12 13.3 5. 7 2.3:1
Yoto 7 9. 1 5. 3 1. 8:1

INDIANS

Inyo 12 10. 0 1. 8 5. 5:1
Lake 11 4. 0 0 go
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TABLE HT.-Percentage and minimum percentage of Spanish-surname excluded from random selection of grand jurors

County
Percentage of

Spanish-surname
in population= Z

Percentage of
Spanish-surname
grand jurors= P

Percentage of
Spanish-surname

excluded from
random selection of

grand jurors

Z -13D=-
Z

Minimum percentage
of Spanish-sumame

excluded from
random selection

of grand jurors
(See Table IN , col. (e))

100 (Z-Y)
E-

ZYZ --

(a) (b) (c) (d)

100

(e)

Alameda
Alameda nominees
Colusa
Fresno
Imperial
Kern
Kings
Los Angeles
Madera

6.9
6.0
& 3

14.5
21. 8

8. 7
21.0

8. 1
13. 4

2.6
1.9
0.5

1. 3
7.0
0.9
8.3
1. 6
1. 9

62. 3
72. 5
94. 0
91. 0
67. 9
89. 7
60. 5
80. 2
85.8

36
58
83
81
50
77
46
62
71

Merced 13.8 6.3 51 7 30
Monterey 9.7 0.7 92.8 80
Orange 6.3 0.4 91 7 82
Riverside 9. 4 S 62.8 39
San Benito 26. 1 8.8 68. 7 49
San Bernardino 10. 5 2.4 77. 1 59
San Joaquin 10. 9 1.6 85.3 69
Santa Barbara 10. 9 1 1 71.8 32
Santa Clara 11.0 5.7 48. 2 24
Tulare 13.8 4. 1 70. 3 51
Ventura. 13. 3 5. 7 57. 1 35
Yolo 9.7 & 3 45.4 11

INDIANS

Ingo 10.0 1.8 82.0
Late 4.0 0 100. 0
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TAuta: IV.- Statistical probability of observed percentage of Spanish-surname in population on hypothesis of tendons
selection

County Percentage Highest Spanish-surname
of grand percentage of population
jurors of consistent with observed
Spanish- percentage of Spanish -
surname surname grand jurors if

hypothesis of random
selection is correct

Y=P+ 1.645 (IP(1-13))N N I

Observed
Spanish-
surname

percentage in
population

Minimum percentage of
Spanish-surname popu-
lation which must have
been excluded to recon-
cile observed percent -
ago of Spanish-surnamo
grand jurors with actual
Spanish-surname per-
centage in population
if hypothesis of random
selection is correct

(a) (b) (0) (d)

E., 100(Z -Y)
ZY

(o)

Alameda 2. 6 4. 4 6. 9 36
Alameda nominees 1. 9 2. 8 6.0 58
Colusa ft 5 1. 5 8. 3 83

Fresno 1. 3 2. 6 14. 5 81

Imperial 7. 0 10. 7 21. 8 50
Kern 0.9 2. 0 8. 7 77

Kings 8. 3 11. 4 21. 0 46
Los Angeles 1. 6 3. 0 8. 1 62

Madera 1. 9 3. 5 13. 4 71

Merced 0. 3 9. o 13. 6 30
Monterey 0. 7 1. 9 O. 7 80

Orange 0. 4 1. 2 6.3 82
Riverside 3. 5 5. 5 9.4 39
San Benito 8. 8 11. 9 28.4 49

San Bernardino 2. 4 4.3 10. 5 59

San Joaquin 1. 6 3. 1 10. 9 69

Santa Barbara 3. 1 5. 0 10. 9 52

Santa Clara 6. 7 8.3 11. 0 24

Tulare 4. 1 6. 1 13. 8 51

Ventura 5. 7 8. 3 13. 3 35

Yolo 5. 3 8. 5 9. 7 11

Nons.-P.Percentage of grand 'urea with Spanish-surnames. NmTotal number of grand Jurors. Z-,Percentage or county population wSth
Spanish-surnarws.
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TABLE V.Ratio and percentage of exclusion figures arranged in order of county population

County

(a)

Populat ion

(b)

Ratio

(c)

Percentage of exclusion

(d)

Los Angeles 6, 042, 431 5. 1:1 80. 2
Alameda 908, 209 2.7:1 62. 3
Alameda nominees 908, 209 3. 6:1 72. 5
Orange 703, 925 15. 8:1 93.7
Santa Clara 642, 315 1.9:1 48. 2
San Bernardino 503, 591 4.4 :1 77. 1
Fresno 365, 945 A1.5:1 01. 0
Riverside 308, 191 3.7:1 62, 8
Kern 291, 984 9. 7:1 89. 7
San Joaquin 249, 989 O. 8:1 85. 3
Ventura 109, 138 2. 3:1 57. 1
Monterey 198, 351 13. 0:1 92. 8
Santa Barbara 168, 962 3.9:1 71. 6
Tulare 168, 403 3.4:1 70. 3
Merced 90, 446 2.2:1 53. 7
Imperial 72, 105 3. 1:1 67. 9
Yolo 85, 727 1. 8:1 45. 4
Kings 49, 954 2. 5:1 60. 5
Madera 40, 468 7.1:1 85. 8
San Benito. 15, 396 3.0:1 66. 7
Colusa 12, 075 16. 6:1 94. 0

TABUS \'L Ratio and percentage of exclusion figures arranged in order of Spanish-surname population (less Mexican
born)

County

(a)

Spanish-surname
population less
Mexican born

(b)

Ratio

(c)

Percentage of
exclusion

(d)

Los Angeles 477, 913 5. 1:1 80. 2
Santa Clara 69, 977 1. 9:1 48. 2
Alameda 62, 650 2.7:1 62. 3
Alameda nominees 62, 650 3. 6:1 72. 5
Fresno 51, 430 11. 5:1 91.0
San Bernardino 52, 245 4.4 :1 77. 1
Orange 44, 017 15. 8:1 93.7
Riverside 27, 831 3. 7:1 62. 8
San Joaquin 26, 246 6. 8:1 85. 3
Ventura 25, 238 2. 3:1 57. 1
Kern 24, 930 9. 7:1 89. 7
Tulare 22, 589 3.4 :1 70. 3
Monterey 18, 719 13.9 :1 92. 8
Santa Barbara 18, 025 3.0:1 71. 6
Imperial 13, 384 3. 1:1 67.9
Merced 11, 791 2.2:1 53. 7
Kings 10,149 2.5:1 60. 5
Yolo 6,197 1.8:1 45. 4
Madera 5, 279 7. 1:1 85. 8
San Benito 3, 917 3. 0:1 66. 7
Colusa 989 16. 6:1 94. 0
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TABLE VIII. -Ratio and percentage of exclusion figures arranged by percentage of Spanish-surname population

County

(a)

Percentage of Spanish-
surname population

(b)

Ratio

(c)

Percentage of exclusion

(d)

San Benito
Imperial
Kings

26.4
21. 8
21.0

3.0:1
3. 1:1
2.5:1

66. 7
67.9
60. 5

Fresno 14.5 11. 5:1 91.0
Tulare 13. 8 3. 4:1 70. 3
Merced 13. 6 2. 2:1 53. 7
Madera 13. 4 7. 1:1 85. 8
Ventura 13.3 2. 3:1 57. 1
Santa Clara 11.0 1.9:1 48. 2
San Joaquin 10. 9 6. 8:1 85. 3
Santa Barbara 10.9 3.9:1 71. 6
San Bernardino 10. 5 4. 4:1 77. 1
Monterey 9. 7 13. 9:1 92. 8
Yolo 9. 7 1. 8:1 45. 4
Riverside 9.4 3. 7:1 62. 8
Kern 8. 7 9. 7:1 89. 7
Colusa 8. 3 16. 6:1 94. 0
Los Angeles 8. 1 5. 1:1 80. 2
Alameda 6.9 2. 7:1 62. 3
Alameda nominees 6.9 3. 6:1 72. 5
Orange O. 3 15. 8:1 93. 7

TABLE VIII.-Ratio and percentage of exclusion arranged in order of ratios

County

(a)

Ratio
(b)

Percentage of exclusion

(o)

Colusa
Orange-
Monterey
Fresno
Kern
Madera
San Joaquin

16.6:1
15. 8:1
13. 9:1
11. 5:1
9. 7:1
7.1:1
6. 8:1

94. 0
93. 7
92. 8
91. 0
89. 7
85. 8
85. 3

Los Angeles 5.1:1 SO. 2

San Bernardino 4. 4:1 77. 1
Santa Barbara 3.9:1 71.6
Riverside 3. 7:1 62.8
Alameda nominees 3. 6:1 72. 5
Tulare 3. 4:1 70. 3
Imperial 3. 1:1 87.9
San Benito 3. 0:1 60.7
Alameda 2. 7:1 62.3
Kings 2. 5:1 60.5
Ventura 2. 3:1 57. 1
Merced 2. 2:1 53.7
Santa Clara 1. 9:1 48. 2
Yolo_ 1. 8:1 45. 4

INDIANS

Inyo 5. 5:1 82.0
Lake_ W 100. 0
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TAnt.z IX. Number. or years in which percentage of Spanish-surname grand jurors was less, the same or more Man
percentage of Spanish-surname population

County

(a)

Number of years in which
Spanish-surname per-
centage of grand jurors
was less than the
Spanish-surname per-
centage of the popula-
tion

(b)

Number of years in which
Spanish-s..rname per-
centage of grand jurors
equalled the Spanish-
surname percentage of
the population

(0)

Number of years in which
Spanish-surname per-
centage of grand Jurors
exceeded the Spanish-
surname percentage of
the population.

(d)

Alameda 8 2 2
Co luso. 10 0 0
Fresno 12 0 0Imperial 12 0 0Kern 12 0 0Kings 12 0 0
Los Angeles 11 1 0Madera 11 0 0
Merced 11 0 0
Monterey 7 0 0
Orange 11 1 0
Riverside 10 1 1San Benito 1.2 0 0
San Bernardino 11 0 0
San Joaquin 10 0 0Santa Barbara 11 0
Santa Clara 6 6 0Tulare 11 1 0Ventura 12 0 0
Yolo 5 2 0
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TABLE X.Ambiguoui Spanish-surnames and Christian names

Included in study Eliminated from study Eliminated from study

Bello, Manuel
Bernardi, A. J.
Haber, Martha B.
Martin, Antonio M.
Miller, Herman M.
Spina, Rollo

Adam, John F.
Adam, Leonard H.
Adam, J. Donald
Bear, Robert G.
Boyer, Robert F.
Boyer, W. E.
Boyer, Robert F.
Bray, J. Allen
Bruner, Sylvia Leland
Bruno, Henry A.
Bruno, Henry A.
Bruno, Henry A.
Bruno, Armand R.
Daniel, Myrtle
Faure, Emile
Fox, Joseph R.
Fox, John A.
Gabriel, Donald L.
German, Mildred
Giles, Charles F. "Bird"
Jordan, R. E.
Levin, Richard
Martin, Alice
Martin, Carl
Martin, Edward E.
Martin, Katherine
Martin, Robert D.
Martin, Franklin J.
Martin, S. R., Rev.
Martin, Robert
Martin, Cecil
May, Lawrence L.

Miller, Raymond H.
Miller, Raymond H.
Miller, Mrs. Lucetta B.
Miller, George W., Jr.
Miller, Isabella
Miller, Mario
Miller, George S.
Miller, Jack J.
Miller, Rita
Miller, Mrs. Ann R.
Miller, Horace
Miller, Albinus R.
Miller, Ralph E.
Miller, Mrs. L. F.
Miller, George A.
Miller, Harold E.
Miller, Robert G.
Miller, Wilbert B.
Moeller, Beverly
Muller, James
Muller, Otto F.
Nagel, Edwin T.
Noble, M. L.
Noble, Corne liris C.
Paul, Paul
Prince, Clarence E.
Prince, Clarence E.
Savage, Keith W.
-lavage, J. N.
Simon, Carl E.
Simon, Carl E.
Simon, Nathan A.
Tobias, Sam
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UNIVERSITY Or CALIFORNIA, IRVINE,
DEPARTMENT Or PSYCJIOLOOY,
DIVISION or SOCIAL SCIENCES

May 24, 1068.Dox B. KATES, Jr., ESQ.,
California Rural Legal Assistance,
257 South Spring Sired,
Los Angeles, California 90012.

DEAR Ma. KATES: I have analyzed the data you sent me on grand jurors of Spanish surname for several Cali-fornia counties. In order to make perfectly clear what I have done, I review herewith the scientific conventionsI have utilized to draw my conclusions.
The basis for these eonputations (although I use a somewhat more general and straightforward algorithm) Isdescribed in Michael 0. Finkelstein, "The Application of Statistical Decision Theory to the Jury DiscriminationCases," liareard Law Rainy 80 (December, 1968), pp. 338-376. Essentially, it consists of using conventional statis-ties] methods to compute the proportion of people with Spanish surnames who must be disqualified in order toaccount for the observed numbers of jurors with Spanish surnames.
The standard procedure for arriving at conclusions by statistical methods is called, as you probably know,"hypothesis testing." This is done by assuming something to be true and deducing the likelihood of observing anygiven outcome on the bads of that assumption. If the likelihood (moo: ding to that assumption, or "null hypothesis")of observing what equally Ass been observed is sufficiently low, we conclude that the assumption is false: "rejectingthe null hypothesis," we accept its contrary. It la conventional in natural and social science to reject null hypotheseswhich have probabilities of less than one in twenty of yielding the observed data. Thus, "type I error" (i.e.inthis applicationerror of which the state, rather than the plaintiff, has standing to complain, rig, a finding of dis-crimination where there is none in fact) occurs one in twenty times.
The null hypothesis in the case at hand is that every person in some population is equally likely to be on agrand jury. (This population is the population of eligible.; it is all residents of the county not legally disqualifiedby virtue of age, transience, or any other characteristic. I am not qualified to state how nearly it is the total adultpopulation.) If this is the case, it is easy to see that if p% of the eligible population have Spanish surnames, 95%of the samples of N grand jurors will' have at least p-1.645(p(100 p)/NY/2% members with Spanish surnames,since (p(100p)/Nti% is the standard error of the proportion.
From this observation, all that is necessary is to estimate p from the data, add to It 1.645 times its standarderror, and we have THE LARGEST PERCENTAGE OF ELIGIBLES HAVING SPANISH SURNAMESCONSISTENT BOTH WITH THE ASSUMPTION THAT THERE IS NO DISCRIMINATION AND WITHTHE OBSERVED DATA. Wherever the percentage of eligibles exceeds this figure, the conclusion that there isde fado discrimination Is Inescapable.
For example, from 1957-1968 inclusive (according to your data), 6 of the 228 grand jurors in Alameda County(<2.63%) had Spanish surnames. The standard error is ((2.63)(97.37)/22810=1.06; multiplying by 1.645 andadding to 2.63, we get 437. Thus, the observed data for Alameda County grand jurors Is inconsistent ("at the .05level") with the simultaneous assumptions (a) that there is no discrimination in Alameda County, and (b) thatmore than 4.2% of the eligible population of that county have Spanish surnames. Similarly, for the 627 nomineesin Alameda County, 12, or 1.91%, had Spanish surnames. Tbs standard error is 0.55, and the data would not arisemore than once in twenty random selections from any population with more than (0.55)(1.645)+1.91<2.8%

Spanish surnames.
The results of my computations appear in the attached table.

Yours truly,

Jettotre Max, Ph. D.,
Assistard Professor,
Sociology and Social Science.
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MAXIMUM SIZE Or SPANISH SURNAME
POPULATION CONSISTENT WITH ASSUMPTIONS Or NONDISCRIMINATORY GRAND JURY SELECTION-CALITORNIA COUNTIES

County Number of
jurors

p= Percent of
jurors with

Spanish
surnames

p+1.645s*

Z= Percent of
population

with Spanish
surnames

E100(2-Y)
APO. -p)* ZYZ-itioN

Alameda 228 2.6 1. 1 4.4 8.9 38
Alameda (nominees). 627 1. 9 0. 6 2. 8 6.9 62
Collis& 190 0.5 0.5 1. 5 8. 2 82
Fresno 228 1.3 0.8 2.8 14.1 84
Imperial 209 7. 7 1. 8 10. 7 18.8 48
Kern 228 0.9 0. 6 2. 0 8.6 78
Kings 228 8.3 1. 8 11. 4 20.3 49
Los Angeles 248 1. 6 0.8 3. 0 7.9 64
Madera 209 1. 9 1. 0 3.5 13. 0 76
Merced 209 6. 2 1. 7 9.0 12. 5 31
Monterey 162 0.7 0.7 1.9 9.4 81
Orange 228 0.4 0.5 1. 2 8.3 66
Riverside 228 3. 5 1. 2 5.5 9. 1 42
San Benito 228 & 8 1. 9 11.9 25.4 80
San Bernadino 209 2. 4 1. 1 4. 3 10. 4 61
San Joaquin 190 1. 6 0. 9 3. 1 10. 5 73
Santa Barbara 228 3. 1 1. 1 5. 0 10.7 56
Santa Clara 228 5.7 1.5 & 3 10 9 26
Tulare 228 4.0 1. 3 6.1 13. 4 58
Ventura 228 5.7 1.6 8.3 12.7 38
Yolo 152 5. 3 1. 9 8.5 9. 4 10

'e -the standard error of the DroDartiOn,c01Tatertfcm p.
y..the highest percentage of tbe population Spanish-surnames which could yiold so few Jurors by random selection more than 95 percent

of uhf :hue. (NB: This ligun le rounded upwar
E.tbe *Sebum percentage of the population of Spanish surname which must be excluded from eligibility In order to make the observed number of

Jurors (or less) as likely from a random selection as .05. This figure is 100 when discrimination is total; 0 when there Is none.

P.S.:
It is also possible to use these figures to compute an index of the degree of discrimination practiced in the

various counties.
I have tabulated an index, E, which takes on the value of 0 or below whenever the data tail to demonstrate

discrimination and rises to 100 when no Mexican-Americans at all are selected for Juries from a population which
contains Mexican-Americans. This figure may usefully be thought of as a percentage, and is computed in the follow-
ing way:

Under nondiscriminatory conditions, every eligible person is equally likely to be selected. This is the statis-
tician's definition of randomness, and the procedure may be thought of as perfectly analogous to drawing names out
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of a hat. There arc several ways to discriminate, when drawing names from a hat. Certain names could bo discardedafter drawing. To represent discrimination against a group, however, wo could assume that some proportion of that
group's slips simply never get put in the hat. Actually, of course, it doesn't matter what the procedure of discrimi-nation is, but the virtue of this metaphor is that by assuming that discrimination Is practiced prior to drawingwo may ask the simple question, "what percent of the group's names are never put in the hat?"

Suppose bl/c00 is the proportion of Mexican-Americans who are excluded from the process before the beginningof a truly random selection. (I divide by 100 so that E will be a percentage, rather than a decimal.) If Z/100 is theproportion of the population who are Mexican-American, then EZ/100 is the percentage of the whole populationwho are excluded Mexican-Americans. Let X/100 be the proportion of Mexican-Americans on the jury. This thenis the ratio of non-excluded Mexican-Americans to non-excluded people of alt groups, or

" EZ
X 100

so 100(Z X)
100" EZ1 ZX100-- Z100

Wo do not actually know X, nor is it probably true that no nin-Mexican-Americans are excluded from con-sideration (this latter is a conservative assumption, for if others at J excluded, our E is too small). Wo could, of
course, make an estimate from the experience of 1057-68. In San Joaquin County, e.g., 1.6% of the 100 jurorsduring this period had Spanish surnames, while 10.5% of tho population had Spanish surnames. Tbus, we couldestimate the extent of de facto discrimination in San Joaquin County to be

100(10.5 .6)
(10.5)(1.6)=83+ %

10.5
100

Statistically speaking, this is the best estimate we can mole for the extent of discrimination in San Joaquin
County. Furthermore, it is conservative, as mentioned above, since the true denominator of the fraction is bound tobe smaller if any other kinds of de facto discrimination occur in San Joaquin County. Yet, the data do not actually
satisfy scientific canons of proof that as much as 83% discrimination occurs, for our figure of 1.9% might be low bychance, rather than policy.

Tho figure of 3.1%, however, represents the highest proportion of Mexican-Americans who might be selectedin the long run, despite the (presumably accidental) "short-run" (twelve-year) data in hand. Using this figure insteadof 1.9, we obtain E =73%. Wo can assert with confidence ("of 0.5," in statistical fergon) that there is at least 73%discrimination in San Joaquin County.
This number is lower than 83% by virtue of our degree of uncertainty. That is, had we a sample of 228, ratherthan 100 jurors, wo would be slk,htly more certain that the 1.9% is an "accurate" figure (in the sense of representingthe very long run). We would, from a fast calculation, have a Z of 2.8%, instead of 3.1%, which would yield E=76%.This caveat is relevant to direct comparison of counties according to the E in the attached table. It is well to re-member that while some of these figures may be only a few percentage points too low, others may be 20, 30, or morepoints lower than the (best) estimate computed from X=p, rather than X =Z. Nevertheless, it appears from thesefigures that Fresno, Colusa, Monterey, and perhaps Kern and Madera, counties somehow engage in a great deal ofdiscrimination, relative to tho state as a whole, while Yolo, Santa Clara, Merced, and perhaps Ventura and River-side practice relatively random selection of jurors.
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UNIVERSITY OP CALIFORNIA, IRVINE,
DEPARTMENT OP PSYCHOLOGY,
DIVISION or SOCIAL SCIENCES,

June 10, 1988.
CAROL RUTH SILVER,
Attorney at Law, California Rural Legal Assistance,
257 South Spring Street,
Los Angeles, California 90012

DEAR MISS SILVER: This is In response to your telephoned request that I reconcile my computational procedure
with that of Finkelstein. (I take the relevance of the precedent to be the mathematical procedure, rather than the
details of arithmetic, of course.) Although I used a slightly more general computational sequence than he, the
principle is identical. To indicate this, I herewith use my method to generate figures'paralfel with his (particularly
his "Table I"). (They are of,course not identical, since he and I are working from different raw data.)

If a proportion z of the population have Spanish surnames, the probability of any randomly chosen member
having a Spanish surname is, of course, z. For a sample of any given hize, the most likely proportion of the sample
to have Spanish surnames is also z. Of course, the larger the random sample, the more surprised we would be if our
result differed much from a.* It can be shown that the "standard deviation" of an independent random sample of
size N is

is( 1 S)
N

for large N. This "standard deviation" Is a convenient figure which tells us how much different from z we expect
the actual data to be. If we were repeatedly to draw samples of size N from such a population, about two-thirds of
those samples would have between z s and z+a proportion of Spanish-surname members, About 95% of them
would have between s 2s and z +2a proportion of Spanish-surname members (see figure). Mathematically speaking,
a proportion

N N(2-1)221iz(1z) e 28(1s) a
of randomly chosen samples would have proportions of Spanish-surname members between a and b. (The integral
expression is merely a shortcut device to arrive at Finkelstein's final figure, which takes advantages of the rela-
tively large sample sizes involved to render unnecessary the approximation be uses on p. 358.)

95* 74; oPaPea

6890 oFarea

Z-2 S zi.,9 2.-t2S
'That Is, If we got three or tour heads In a row In tossing a coln, we wouldn't be too surprised. But if we tossed It hundred times and only got

half a data tans, we would strongly suspect that the coin sou rigged, somehow.
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Thus, for a given proportion of the population, a, bearing Spanish surnames, we can compute the likelihood of
choosing randomly N consecutive jurors with as few as Np of them having Spanish surnames. For N=228,
for instance,

A

Probability of choosing s-
a single M-A juror, a

jz(1-a)
11 228

C

p(v<6) (2.6% of 228)
Probability of choosing
228 consecutive jurors,

fewer than seven of
whom are M-A

D

p(v<10) (4.4% of 228)
Probability of choosing
228 consecutive jurors,

fewer than eleven of
whom are M-A

Percent Percent
O. 100
. 075

0. 0199
. 0174

<0. 01
0. 2

0.4
3.8

. 060 . 0157 1.5 15. 4

. 050 . 0145 4.9 34. 1

. 040 . 0129 13, 8 62.2

. 035 . 0122 27. 0 77. 0

. 030 . 0113 36. 3 89. 2

. 025 . 0103 64. 0 96. 7

. 020 . 0096 73. 2 99. 4

. 010 0066 99. 2 >99. 99

For p=2.6%, the table shows that the value p(v) passes from less than the magic number 0.05 to moro than
0.05 as z gets down to a bit over .050. For p=4.4%, V.'s occurs as a gets to about .070. Thus, if 4.4% of 228 jurors
have Spanish surnames, we would conclude that discriminiation exists whenever the population contains more than
7% such surnames; if 2.6% of the jurors have Spanish surnames (as in Alameda County), we conclude that there is
discrimination since the population contains more than 5+ %.

What I did was this same thing backwards. Rather than begin with z, estimate s as a function of z, and figure
the lowest percentage of jurors consistent with a, I began Arith p (an exact figure, not subject to the caveat about
children being included), computed s from p, and figured the highest percentage of the population consistent with p.
To see that these are the same, all we need to do is note that, in 95% of the cases, p will be more than 1.8458 less
than a. (s is defined in such a way as to make this true. Figuring from the fourth row of the table, z=.050,
a -1.645s= .050 (1.645) (.0145)

= .050 -.024
=.026

And indeed, this figure, .026, is the value of p for which p(v) gets down to .05 for that z. All this is simply to say
that ft makes no difference whether we say that

p>z- 1.045s or a<p +1.645s
because, by adding 1.845s to both sides of this inequation, we can derive the second from the first.)

One minor point: estimating s from a will give a slightly higher figure for the standard error than estimating
it from p. For Alameda County, there is a relatively large discrepancy, so that is a good example:

05%N o

Igi-2) =1.68%N

Multiplying these figures by 1,645, the first would permit a discrepancy due to chance of 1.7%, while k no
second would permit a discrepancy duo to chance of 2.8%. Since, however, the actual discrepancy between p and a
is 4.3 %, this sort of minor refinement is unimportant. (In principle, using the larger figure, a, would be more con-
servative, .but in logic, p makes more sense.)

Let rile know if you need any further clarification.
Yours truly,

JEROME KIRK, Ph. D.,
Assistant Professor,
Sociology and Social Science.
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